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A life-agent secured from a surety company a contract of indemnity for the 
faithful performance of his duties as agent, which provided that the 
surety should be notified of any act of omission or commission on the part 
of the employe that might involve a loss for which it was responsible, 
as soon as practicable after the act came to the knowledge of the em- 
ployer. In a certificate accompanying the application the secretary of 
the life-company certified in its benalf that to the best of hig knowledge 
the agent had always performed his duties in a satisfactory manner, that 
his accounts had been examined at a certain date and found correct, that 
he was not to the knowledge of the secretary in arrears, and that he knew 
of nothing affecting his title to confidence. The agent was actually in 


* Opinion filed, March 20, 1888. 
Vou XVII.—21. 
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default at the time of procuring the contract, but the company was not 
aware of the fact. 

Held, That where a company is doing a large business, as in this case, it can- 
not be charged with laches in not discovering a default, when greater 
viligance might be required than the employer was accustomed to use 
and which had heretofore proved adequate. 

Held, That the requirement calling for a notification of any act of omission or 
commission did not require a notification of every act of delay or ineffi- 
ciency not apparently arising from fraud or dishonesty, and which is 
consistent with integrity. 

Held, That a bond given as a substitute for one already existing as to future 
transactions is not concurrent, and does not require that the liabilities of 
the former shall be pro-rated, where this is stipulated for in the case of 
concurrence. 

Held, That a bond when accepted took effect on the prior date when by its 
terms it was to commence. 


Held, That the amount received and misappropriated after the date of the 
bond, though applied in payment of previous defalcations, was the measure 
of liability. 


Cuartes J. Coz and Ounartes E. Perkins, for Plaintiff, 
Tueropore M. Matrste and Wm. Mamerstey, for Defendant. 


Surman, J. 

This is an action at law, in which, by written stipulation signed by 
the parties, a trial by jury was waived, and the cause was tried by 
the court. Upon such trial, the following facts were found to have 
been proved and to be true:— 

James N. Patrick was, on April 2, 1883, appointed by the plaintiff, 
a duly incorporated life-insurance company, located in and having 
its principal office in Hartford, Connecticut, its general agent to pro- 
cure applications for insurance for it in the State of Missouri, except- 
ing one county, to receive premiums upon all policies issued upon 
such applications, to collect premiums upon renewals of the same, 
and to collect renewal premiums on existing policies, issued by said 
company in said territory. 

He agreed to account to said company, on or before the 10th day 
of each month, or at any other time when required, for all pre- 
miums received by him or his agents, and remit the amount of the 
same, less the charges to which he was entitled by the agreement, 
and to give a bond to the company for $3,000 with good and satis. 
factory surety, for the faithful performance of his duties, and to re- 
new and increase the same as might be desired. It was further 
agreed that the contract could be terminated after one year from 
its date, by either party, upon not less than sixty days’ notice to the 
other of such proposed termination. 
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By the rules of the plaintiff which existed at the date of Patrick’s 
appointment, and which continue to exist, all moneys which are re- 
ceived by an agent, during each month, are to be remitted, less 
charges, to the plaintiff with his account on or before the tenth of 
the succeeding month. By the practice of the plaintiff, the require- 
ment that the account should be sent as early as the tenth of each 
month is not insisted upon, but the requirement that all moneys re- 
ceived during the preceding month should be remitted or accounted 
for in the next month, is imperative. 

The plaintiff always sends, during each month, to each general 
agent, renewal receipts for the premiums becoming due during the 
succeeding month, upon policies of insurance to persons within his 
territory, and such renewal receipts are charged to the respective 
agents to whom they are sent. This charge isa matter of book-keep- 
ing, and does not imply that the agent is indebted to the company 
for the amount of the receipts which are sent him. 

By the rules of the plaintiff, if a renewal premium was not paid 
when due, the policy lapsed, but, if satisfactory evidence was fur- 
nished that the person whose life was insured was in good health 
and was acceptable, the agent might receive the premium and de- 
liver the receipt within sixty days from the time when the premium 
became due, and the insurance would be therefore revived, but the 
evidence must include a health certificate to be signed by the bene- 
ficiary, which should be sent to the plaintiff with the account in 
which the premiums were reported. 

Agents were therefore authorized to retain renewal receipts in 
their hands for sixty days after the premiums mentioned therein 
were due, and then, if unpaid, were directed to return them to the 
plaintiff. In practice, agents do sometimes retain such receipts 
for a longer period without prompt objection or criticism by the 
company. 

In each account the amount of each collected premium, the num- 
ber and date of the policy upon which it was paid, and the name of 
the person whose life is insured thereby, are given together with the 
charges against such premium, so that each account contains an ap- 
propriation of the receipts by the agent and, when accepted, a corre- 
sponding acknowledgment of the payments by the plaintiff. 

On February 26, 1883, said Patrick gave to the plaintiff a bond, 
with three persons as sureties in the sum of $3,000, for the payment 
to the company of all moneys which he should receive belonging to 
it for one year, from April 1st, 1883, and on April Ist, 1884, gave 
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another bond in said sum of $3,000, with three persons as sureties, 
for the faithful performance of his duties, so long as he should con- 
tinue to be its general agent. 

Prior to June 15, 1884, said Patrick, at his own suggestion, made 
application to the defendant, an incorporation, duly incorporated for 
the purpose of executing contracts of indemnity for the conduct of 
employes, and located and having its principal office in the city of 
New York, for a bond to the plaintiff in the sum of $3,500. This ap- 
plication was made by Patrick, without the solicitation of the plaint- 
iff, probably because he feared that his bondsmen would become 
liable, and he preferred that the loss should fall upon a corporation 
rather than upon his personal friends. 

The defendant sent the application to the plaintiff, with a printed 
form of employe’s certificate to be filled by an officer of the com- 
pany, and to be returned to the defendant. The secretary of the 
plaintiff thereupon filled the blanks in the certificate, signed the 
same, and returned the application and the certificate to the de- 


fendant. 
The certificate, when completed, was as follows:— 


I have read the foregoing declarations and answers made by J. N. Patrick, 
and believe them to be true, 

He has been in the employ of this company during one year, and to the 
best of my knowledge, has always performed his duties in a faithful and 
satisfactory manner. His accounts rendered to this company were last ex. 
amined on the thirteenth day of June, 18, and found to be correct in every 
espect. He is not, to my knowledge, at present in arrears or default. I 
know of nothing in his habits or antecedents affecting his title to general con- 
fidence, nor why the bond he applies for should not be granted to him. 

Amount required $3,500. Bond to date from June 15th or June 16th, 1884. 

Dated at Hartford the 16th of June L884, 

J. L. ENGutsuH, Secretary, 
on behalf of tna Life Ins, Co. 


The bond in suit was thereupon issued, the important portions of 
which are as follows :~— 


This bond was made the 15th day of June, 1884, between the American 
Surety Company, hereinafter called ‘‘ the company” of the first part, and J. 
N. Patrick, of St. Louis, Missouri, hereinafter called the “employe” of the 
second part, and tna Life Insurance Company, hereinafter called the 
‘employer ” of the third part. 

Whereas the employe had been appointed in the service of the employer, and 
has been assigned to the office or position of general agent by the said em- 
ployer, and has applied to the American Surety Company fer the grant by 
them of this bond. 
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Now, therefore, in consideration of the sum of thirty-five dollars, lawful 
money of the United States of America, in hand paid to the said company 
as a premium for the term of twelve months, ending on the 15th day of June, 
1885, at twelve o’clock noon. It 1s hereby declared and agreed that, subject 
to the provisions herein contained, the company shall within three months 
next after notice accompanied by satisfactory proof of a loss as hereinafter 
mes tioned, has been given to the company, make good and re-imburse to the 
employer all or any pecuniary loss sustained by the employer of money, secu- 
rities. or other personal property in the possession of the employe, or for the 
possession of which he is responsible by any act of fraud or dishonesty on 
the part of said employe in connection with the duties hereinbefore referred 
to, or the duties to which, in the employer's service, he may be subsequently 
appointed, and occurring during the continuance of this bond, and discov- 
ered during said continuance or within six months thereafter, or within six 
months from the death or dismissal or retirement of the employe from the 
service of said employer. * * * 

That if the employer shall at any time hold, concurrently with this bond, 
any other bond or guaranty of security from or on behalf of the employe, the 
employer shall be entitled in the event of loss by default of the employe, to 
claim hereunder only such proportion of the loss as the amount covered by 
this bond bears to such other security. 

That the company shall be notified in writing, addressed to the president of 
the company at its office in the city of New York, of any act of omission or 
of commission on the part of the employe which may involve a loss for 
which the company is responsible hereunder, as soon as practicable after the 
occurrence of such act shall have come to the knowledge of the employer. 


The premium was paid by Patrick June 11, 1884. The bond 
was sent to him immediately after its date, and was delivered by 
him when in Hartford to the plaintiff, July 29, 1884, which ac- 
cepted the same, and thereafter the second bond of said Patrick 
was not regarded as concurrent for defalcations which might occur 
after June 15, 1884. 

In the month of December, 1884, the plaintiff upon an examina- 
tion of the books of said Patrick in St. Louis, ascertained that he 
was indebted to it in the sum of $3,041.94 for premiums of insur- 
ance due to it before that time, collected by him and not paid 
over; that said default was occasioned by acts of fraud and dishon- 
esty on the part of said Patrick, and that the pecuniary loss to the 
plaintiff resulting from said defalcations amounted to said sum of 
$3,041.94. 

Of these facts thus ascertained, and which I find were true, the 
defendant was promptly notified. No part of said loss has ever been 
paid to the plaintiff. 

This amount of $3,041.94 had all been collected since June 15, 
1884, except J. F. Schwegman’s premium, collected in January, 1884, 
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the net amount due the plaintiff being $80.10, and the following col- 
lected in May, 1884:— 


Two premiums upon policy of E. Dieckhams...... $95 96 
72 78 


168 74 
Less commissions and dividends............ soos GOO 


138 54 
Schwegmann’s premium.... 80 10 


218 64 


The money collected after June 15, 1884, and not remitted cr ac- 
counted for was, on January 1, 1885, $2,823.30. 

The defenses are as follows:— 

1 and 2. A concealment by the plaintiff at the time of the execu- 
tion and acceptance of the bond, of previous known defalcations of 
said Patrick, arid misrepresentations by the plaintiff, relative to the 
conduct of said Patrick which were known to be untrue. These al- 
leged concealments and misrepresentations at the time of the execu- 
tion of said bond are all contained in said certificate. 

3. A concealment in August, September, October, and November, 
1884, of Patrick’s known acts of omission and commission by which 
the defendant might be liable to sustain loss. 

4. That the second bond of Patrick was concurrent with the bond 
in suit. 

Patrick's first report of premium collections was sent to the plaint- 
iff on May 15, 1883. It accounted for all the collections made in the 
months preceding, and was accompanied by a bank check for 
$501.31, the balance due the company, but on May 15, he had col- 
lected of the May renewals nearly $400, which had been deposited 
to his credit in the bank, and after drawing the check for $501 31 
there remained in the bank to his credit $50.52, showing that he 
had in fact used of the plaintiffs money from $250 to $300. 

This deficit gradually increased during the year 1883, but was 
partially made up by the discount of a note for $1,200 in December, 
1883, after which the same continually increasing use of the plaint- 
ift's money went on, and resulted in the defalcation which has been 
stated. 

The habit and practice of Patrick was to postpone sending his 
monthly account for as long a time as he safely could, to send his 
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own check on the St. Louis bank in which he deposited, whereby he 
gained the time which intervened until the check was returned to 
St. Louis, and he was able to meet it in part by collections made 
meanwhile; to omit in his monthly accounts some of the collections 
which he had recently made, and to enter some of the older receipts 
which he had omitted in previous reports; so that from recent col- 
lections he was continually accounting for and paying previous de- 
falcations. 

It was the habit of the plaintiff after the examination of each 
monthly account of any agent, to send to him an “ In-hand list” as 
it is termed, which is a list of the renewal receipts which had pre- 
viously been sent to the agent, and which had not been returned or 
accounted for. 

This list in the case of Patrick was an increasing list. In the 
spring of 1884, before the expiration of the first year of Patrick’s 
agency, he commenced writing to Mr. Webster, the vice-president of 
the plaintiff, about a change in his contract and a new contract. 

Before March 19, 1884, the two met in Chicago, and the vice- 
president renewed the guaranty of $1,800 for the next twelve 
months, which had beer. agreed to be given for the first year. On 
April 10, the second bond was sent to the plaintiff, and Patrick com- 
menced the second year of his agency on the terms of the previous 
year. 

The original contract was never terminated, and he never ceased 
to be agent under that original employment. He, however, contin- 
ued his solicitations in regard to a new contract, and on July 29, 
came to Hartford, had an interview with the vice-president, which 
resulted in permitting the guaranty of $150 per month to be 
charged monthly; the payment of clerk-hire, of railroad and hotel 
expenses while on business, the employment for a year of canvassers, 
and a modification in regard to compensation upon his retirement 
from the agency. The bond in suit was delivered and accepted, 
and Patrick asked that the old bond should be surrendered, but the 
vice-president preferred to wait until previous business had been ac- 
counted for. At this time Patrick had not sent his report for June, 
but said that it was made out, and in his safe, and that he had for- 
gotten to take it when he left St. Louis. 

Upon his return to St. Louis he sent his June report on August 
4, his July report on August 24, and his August report on Septem- 
ber 29, which was received by the plaintiff on October 3d. On Oc- 
tober 1, the vice-president wrote Patrick saying that his in-hand list 
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was very large, that over a third of the collections for a full year 
were due, and asking an explanation of the cause of this large list. 

Patrick returned on or about October 3, policies and renewal re- 
ceipts amounting in all to $573.16, whereupon on October 30, Mr. 
Webster wrote him that his list looked very much better, but that 
still a number were due in the early months of the year which ought 
to be closed. 

The September report was sent October 29, and contained only 
one September premium; the other items consisted of nearly all the 
previously unreported collections, to which his attention had been 
called by Mr. Webster. . 

The October report was forwarded November 14, and contained 
the September premiums, and no October premiums. It was dated 
at the head of the renewal column October instead of September as 
a sort of blind. 

Mr. Nason the superintendent of agencies, visited St. Louis on 
December 4, in the course of a business trip among some of the 
Western agencies, and before the November report was forwarded, 
and speedily ascertained the fact of the defalcation, which became 
apparent upon a comparison of the in-hand list with Patrick’s cash- 
book. 

The foregoing is a general outline of the history of Patrick’s 
agency, and of the bond now in suit; other facts will be stated here- 
after. 

The question of fact which arises upon the first and second de- 
fenses is :— 

Did Mr. English know, or had he adequate reason to know, that 
any one of his statements was untrue? It will be observed that all 
the statements in the certificate, except one, were declarations of 
the belief or knowledge of Mr. English ; and it will be further ob- 
served that Patrick was, on June 15, and for a long time had been, 
a defaulter. 

I see no reason for the opinion that Mr. English, on June 15, 
thought that Patrick collected money which he had not accounted 

or or that he was not performing his duties in a faithful and satis- 
actory manner, or that he was in arrears or default as a collecting 
agent. 

The only knowledge that he had of Patrick’s indebtedness to the 
company which has presented itself to me as of importance, was the 
non-payment of a draft for $150 which he drew upon the plaintiff in 
March 1884, and which it paid, but required an explanation of the 





1888. | Aitna Life Ins. Co. vs. American Surety Co. 329 


reason for making it, and demanded repayment, which had not been 
made when his May account was rendered, or on June 15. 

He drew the draft because he had a guaranty of $1,800 for the 
year, and his commissions were apparently not about to yield that 
sum, and he was poor and needed the money. Mr. English sup- 
posed that the form in regard to “arrears or default ” referred to 
the collection accounts of the agent; this was, in fact, its fair 
meaning, and it was not intended to relate to the items of borrowed 
money, although if these unpaid items had amounted to a sum which 
was significant, and could reasonably be supposed to indicate that 
the safety of his collections was in danger, the fact should have been 
communicated in the certificate. 

The remaining branch of the question is: did English have ade- 
quate reasons to know of Patrick’s defalcation and unfaithfulness ? 
for although he did not know the facts in regard to the agents’s con- 
duct, yet if his ignorance arose from gross negligence in not ascer- 
taining facts which were within his means or knowledge, or if he 
recklessly made untrue representations, he is chargeable with mis- 
representation. 

Upon this branch of the question, the defendant occupies 
stronger ground than it does in regard to the knowledge of 
English. 

Patrick, on May 27, 1884, advised English that two annual pre- 
miums of Dieckhans and wife has beea paid in advance. Tne pre- 
miums were not accounted for in the monthly reports. 

On June 15, Patrick had renewal receipts in his hands which were 
four or five months past due, of which $621.15 were due in January, 
and $336.21 were duein March. On May 27, 1884, by letter to Eng- 
lish, Patrick asked for the renewal receipts of one Taylor, from which 
English justly inferred that the December, 1883, renewal had been 
paid, and wrote him June 9, that he hoped it would be reported in 
his next report. I think that English thought that the omission to 
account for this premium was due to carelessness or negligence, and 
not to embezzlement. Subsequently, and after June 15, Patrick re- 
plied that the omission was the fault of his clerk. The poverty 
of Patrick was shown by his permitting his own policy to lapse in 
December, 1883, and by his letters to the vice-president of Decem- 
ber 29 and December 31, 1883, and January 4, 1884. 

The fact in regard to the apparent laches seems to me to be this: 
The plaintiff evidently does a large business. It was stated in the 
argument of the defendant’s counsel that the returns made by it to 
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the Connecticut insurance commissioner for 1884, showed that its 
cash premium income for that year was $2,381,617.17. It did not 
look after a small agency with the promptness and sharpness which 
it would have done had its business been smaller, and had its needs 
of prompt payment been larger; letters written during the month 
in regard to individual payments were not probably compared with 
the current monthly account; the business of accurate investiga- 
tion was left to the final report for the year, in December, which 
was required to be an exhaustive one, or to the examination of the 
superintendent for agencies during his tours among the agents. 

It is plain that the secretary cannot be expected to carry in his 
memory the details of the letters which he receives from agents, or 
to make, himself, the comparison of letters with monthly accounts. 
If that is done it must be done by subordinates, or by a larger 
force of the book-keepers whose business it is to examine agents’ 
accounts. , 

While therefore, in my opinion, a more thorough system of in- 
vestigation, and a more constant watchfulness of Patrick’s accounts, 
probably would have disclosed to some one in the home office, prior 
to June 15, that Patrick’s accounts were behindhand, and that, un- 
less dishonest he was very remiss, |! cannot find that English ought 
to have known these facts, or that he was guilty of laches in not 
knowing them. A requirement which should compel an employer, 
who is merely stating his opinion, to use, for the benefit of a pro- 
posed surety, great vigilance in regard to the accounts of an em- 
ploye and greater vigilance than the successful employer uses him- 
self in his own large business, and which has heretofore apparently 
proved to be adequate, is one which neither law nor good reason 
demands. 

The next question of fact relates to the non-disclosure to the de- 
fendant of Patrick’s remissness in August, September, October, and 
November, 1884. The obligation of the defendant was to pay to 
the plaintiff any pecuniary loss which it had sustained during the 
specified time by any act of fraud or dishonesty on the part of = 
rick, in connection with his duties as agent. 

The plaintiff was obliged to promptly notify the defendant of any 
act of omission or of commission on the part of Patrick which “may 
involve a loss for which the company is responsible hereunder.” 

It cannot be suposed that this provision calls upon the employer 
to notify the defendant of every act of laches, or delay or ineffici- 
ency on the part of the agent, which ultimately may create a loss 
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to the employer. It means that the defendant shall be notified of 
acts which may create a loss for which it is responsible, that is, a 
loss arising from fraud or dishonesty. It is not necessary to un- 
dertake to define affirmatively what kind or class of acts must be 
communicated, and whether or not the obligation compels the 
employer to notify the defendant of that kind of conduct of the em- 
ploye, outside of his business, which experience has shown may 
probably result in dishonesty. It is sufficient to say that mere 
laches or inefficiency of the employe in the business, which is con- 
sistent with integrity, was not required to be communicated. 

This defense involves the question whether the plaintiff knew, 
or had adequate reason to know, from August to November, that 
Patrick was a defaulter. 

It is obvious from the conduct of the officers that they did not 
know the facts in regard to Patrick. Their acts and their corre- 
spondence show this. Patrick was unavailingly requesting the vice- 
president to come to St. Louis without disclosing a reason for the 
request. Webster neither went nor sent the superintendent, and 
showed that he did not think there was any necessity for a visit. 

I am by no means certain that the plaintiff is to be charged with 
the duty of communicating, during the life of the bond, facts which 
it did not know, but which by the exercise of due diligence it 
could have known. Assuming that such an obligation rested upon 
the employer, the question whether its officers ought to have known 
of Patrick’s defalcation, depends in a great degree upon the same 
considerations which have heretofore been stated, in regard to 
their knowledge on June 15. 

Greater vigilance, or a larger clerical force, would have caused 
the criticisms which Webster made on October Ist, to have been 
made earlier, and would have earlier sent an examiner to St. Louis, 
but a demand of that grade of vigilance on the part of employers 
would speedily result in a cessation of business on the part of the 
defendant. The conduct of Patrick in not remitting was equally 
consistent with great remissness in collecting, or with a lack of in- 
tegrity. The vice-president evidently did not adopt the theory of 
want of integrity. I do not find that the plaintiff had knowledge 
of such circumstances as to compel a knowledge of Patrick’s de- 
fault prior to December 4, when the superintendent visited St. Louis. 

The fourth defense is that the bonds given on and after April 1, 
1884, were concurrent. The bond from the defendant was pro- 
cured by Patrick in order to substitute it for the existing bond as 
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to new transactions. It was accepted by the plaintiff with the un- 
derstanding that the old bond was not to exist against losses from 
unfaithfulness which occurred after June 15. The two bonds were 
not concurrent. 

The remaining questions are those of law. 

It is insisted by the defendant that there is no liability for any 
defalcation prior to July 29, the date of the delivery of the bond to 
the plaintiff. 

It is true that “the delivery of a deed is presumed to have been 
made on the day of its date. But this presumption may be re- 
moved by evidence that it was delivered on some subsequent day; 
and when a delivery on some subsequent day is shown, the deed 
speaks on that subsequent day and not on the day of its date:” 
United States vs. Le Baron, 19 How., 73. In this case the deliv- 
ery of the pond to l’atrick, which was soon after its date, was not a 
delivery to the plaintiff. The latter had a right to accept or reject 
it, when it for the first time was seen and examined. It was not 
delivered or accepted until July 29, but when accepted it took effect 
in accordance with its express terms, and, if, by its terms, it com- 
menced on June 15, and was to continue for twelve months there- 
after, the bond if delivered, and if accepted during the twelve 
months, related back to June 15: Daves vs. Edes, 13 Mass., 177; 
Hatch vs. Attleborough, 97 Mass., 533. 

The ewployer was required to fill a blank in his certificate, stat- 
ing when the bond was to be dated. This has some significance 
when taken in connection with the terms of the bond, which de- 
clares that it was made onthe 15th of June, 1884, and was in con- 
sideration of $35.00 paid as a vremium for the term of twelve 
months, ending on June 15, 1885, at twelve o’clock noon. It also 
provides that the bond may be canceled upon a month's notice, 
and refunding the premium paid, less a pro rata part thereof, for 
the term it has been in force, remaining liable for any default 
which may have been committed by the employe up to the date of 
such determination. These various provisions show clearly that the 
obligation was to commence on the prescribed day, and was to con- 
tinue for one year, subject to cancellation, and that the day of deliv- 
ery and acceptance was not the day from which the defendant’s lia- 
bility was to date. 

The only remaining question is as to the amount of the defend- 
ant’s liability. 
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He received after June 15, $2,823.30, which he either used himself, 
or wrongfully accounted for. That sum of money which he received 
after the date of the bond, instead of being honestly applied, was 
by fraud and dishonesty applied in payment of previous defalca- 
tions, and the new collections were by like fraud not accounted for. 

The amount due upon the defendant’s obligation was on January 
1, 1885, $2,823.30, for which, with interest to the date of the pay- 
ment, let judgment be entered in favor of the plaintiff. 


SUPREME COURT OF INDIANA. 


COMMERCIAL UNION ASSURANCE CO. 
US. 
STATE, ex REL. SMITH ET AL.* 


Where proofs are delivered to the authorized agent and he denies the validity 
of the contract or asserts that it has been canceled, objections to such 
proofs are waived. 

An agent of several companies placed insurance in some of them for plaintiff, 
but one of the companies desiring the risk canceled, it was agreed be- 
tween the agent and the insured that the former should retain the pre- 
mium, and place it in another company, which he did. But this company 
also, on being notified, requested that the agent should obtain a higher 
rate or cancel. Failing to obtain a response, the agent was discharged 
and the policy which still remained with the others in his possession and 
which was incomplete, was returned to the company’s office and marked 
canceled. But no notice was given to the insured. 

Held, That the agent acted as the agent of the company and not of the in- 
sured in placing the insurance, and notice to him was not notice to the 
insured. 

Held, That an agent authorized to insure, could make valid parol contracts 
without a delivery of the policy to the insured and irrespective of special 
instructions not known to the insured. 


Logan & Starrery and Brown & Warner, for Appellant. 
Metierr & Bunpy, Campern & Newsrrg, and Smita & Hentey, 
Jor Appellees. 
Exuiorr, J. 
There are three paragraphs of the complaint, but there is no sub- 
stantial difference between them. They are all based upon a con- 
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tract of insurance. A single objection is made to the third para- 
graph, and that is that it does not aver that the plaintiff furnished 
the defendant with preliminary proofs of loss. The complaint does 
aver, however, that the relators performed all the conditions of the 
contract on their part, and this is sufficient. If a plaintiff so elects, 
he may specifically plead a performance of the conditions, and if 
he does elect to do this, he is bound to specifically aver full per- 
formance; he is not, however, bound to pursue this course, for he 
may plead generally that he has performed all the conditions on 
his part, and if he does do his, this complaint will be good: In- 
surance Co. vs. Duke, 43 Ind., 418. 

The material facts established by the evidence are these: From 
August, 1883, until August 22, 1885, the appellant, a foreign insur- 
ance company, was doing business in this State. Its representa- 
tive at Newcastle was Robert M. Nixon. The trustees of the 
Soldiers’ Orphans’ Home, the relators in this case, applied to Nixon 
through one of their number, for an insurance on the building 
under their control. Nixon at the time represented several other 
companies, and in four of these obtained policies for the relators. 
Subsequently one of these companies, the Home Insurance Com- 
pany of New York, declined the risk, and notified Nixon to cancel 
the policy. Nixon notified the relators, and the policy was surren- 
dered and canceled. The relators did not demand a return of the 
premium, but agreed with Nixon that he should obtain insurance 
in some other company for the time remaining after the cancella- 
tion of the policy issued by the Home Insurance Company, and for 
that purpose he retained so much of the premium as had not been 
paid over to that company. On the 24th day of July, 1885, Nixon 
as the agent of the appellant, selected it as the company in which to 
insure the relator’s property until the 12th day of April, 1887. On 
the day first named he entered upon the policy-register of the appel- 
lant, in his possession as agent, the following :— 


Five thousand dollars for three years upon their three-story, brick building, 
with slate roof, occupied as an asylum for feeble-minded children, and as a 
soldiers’ orphans’ home, situated entirely detached on Soldiers’ Home Farm, 
in Rush County, Indiana, one and a half miles south of Knightstown, Indiana. 
Said building is heated by steam from boilers situated sixty feet north of 
building and below surface of ground, and is to be lighted by gas-machine, 
the tank for which is to be forty feet from the building and seven feet under 
ground. Permitted to place $25,000 additional concurrent insurance. Per- 
mitted to light the building with coal-oil lamps until gas-machine is ready, 
if lamps are filled and trimmed by daylight only. 
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On the same day he made his daily report of the risk to the 
resident secretary of the company, at Cincinnati, Ohio, signing it 
as the agent of the company. In this report he gave the number 
of the policy, the amount of the risk, and the rate. He also gave 
a copy of'the written part of the policy and the questions and 
answers usually propounded to and received from agents. His re- 
port also contained this statement: “This risk begins to-day, 
July 24, 1885. It also dates July 12, 1885, to make it expire (with 
the other insurance placed by me) April 12. 1887,—twenty-one even 
months.” Accompanying the report was a letter in which the num- 
ber, the amount of the policy, the amount of other insurance, and 
other information was given the company. An incomplete policy of 
insurance was also read in evidence, but there was no delivery of it 
to the relators. It was retained by Nixon with the other policies. 
On the daily report of Nixon the following indorsements were made 
at Cincinnati: “Asylum for Feeble-Minded Children, undesirable. 
Canceled. Rate toolow. 25—7—’85.” The letter and report of 
Nixon were received at Cincinnati on the 25th day of July, 1885. 
Letters were written to Nixon July 25th, August 10th, and August 
20th. A cancellation mark was also placed on the policy at Cin- 
cinnati. None of these letters were answered. In each of them 
was a direction to Nixon to obtain a better rate, or take up or cancel 
the policies. On the 22d of August, 1885, the company sent a special 
agent to Newcastle to examine into the affairs of the agency ut that 
place. The special agent discharged Nixon, took the policy in favor 
of relators from his possession, and sent it to Cincinnati to be can- 
celed. The trustee, who had the management of the business of 
procuring insurance, was notified of the refusal of the appellant to 
carry the risk, but this notice was not given him until after his 
removal from office, and after the company’s agent had knowledge 
of that fact. No notice was given to any other trustee. The build- 
ing which the contract of insurance described was totally destroyed 
by fire on the 21st day of July, 1886.° On the 7th day of August of 
that year one of the trustees took with him sworn proofs of the 
loss, and delivered them to John W. Eggleston, then in charge of 
the office of the resident secretary at Cincinnati. Subsequently, 
this trustee met Mr. Holman, the resident secretary, and the latter 
asked him to withdraw the proof, saying that, as there was no lia- 
bility of the company, he did not want to consider the proofs of 
loss. At another time, and while on a visit to this State, the resi- 
dent secretary also denied that there was any liability on the part 





336 Report of Decisions. _ (May, 


of his company. On the 5th day of October, 1886, written objec- 
tions to the proofs of loss were delivered to the relators. 

There was a waiver of objections to the proofs of loss. Where 
proofs are delivered to the agent of an insurance company, and he 
denies the validity of the contract, or asserts that the policy has 
been canceled, there is a waiver of objections to the proofs 
furnished. There is, indeed, in such cases, a complete waiver of - 
proof: Insurance Co. vs. Shryer, 85 Ind., 362, and cases cited; 
Insurance Co. vs. Capehart, 108 Ind., 270; Insurance Co. vs. Crutch- 
field, 108 Ind., 518, 9 N. E. Rep., 458; Insurance Co. vs. Erb, 1 Atl. 
Rep., 571; King vs. Insurance Co., 17 N. W. Rep., 297; O’Brien vs. 
Insurance Co., id., 726; Taylor vs. Insurance Co., 9 How., 391. 

Nixon was:the agent of the company, and not of the relators. 
This, we think, both the contracting parties must have clearly un- 
derstood. At all events, there can be no doubt that the appellant 
treated him as itz agent from the time of his employment until his 
final discharge. We assume, as clearly proved, the fact that he 
was the agent of the company, and that he was so regarded by its 
officers, and we think that the evidence fully justified the inference 
that the relators dealt with him as the appellant’s agent. He was made 
the agent of the company by written appointment, and as such he 
acted, so that the natural inference is that the relators did not deal 
with him as their own agent, but as the agent of the companies 
which issued the policies of insurance. The mere fact that one of 
the trustees agreed with Nixon that he should place the insurance 
did not make him the agent of the board, for the agreement was 
with him as an insurance agent, and in that representative capacity. 
Such agreements, courts judicially know, are usually made with in- 
surance agents in their representative capacity, and what the agent 
does is done as the representative of the company, and not as the 
agent of the applicant for insurance. The services he performs in 
connection with the contract of insurance he performs as the agent 
of the company. This is essentially so where, as here, the principal 
is a foreign insurance corporation. The case of Insurance Co. vs. 
Allen (109 Ind., 273) illustrates the principle on which we proceed. 
There the agent inserted a false description in the application, and 
it was held that the company was bound by his act. The court, in 
the case of Insurance Co. vs. Allen (1 South. Rep., 202,) in discussing 
a question very similar to that here under immediate examination, 
said: “He was the agent of the insurance company, and we have 
no sympathy with any attempt to transform him into an agent of the 
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applicants in any service connected with the issue of the policy. 
With him alone the assured had dealings, and it would be an 
anomaly if we were to hold that he was their agent, and not the 
agent of the company with which they were negotiating. If he did 
not represent the company, it had no representative, and yet agreed 
to the terms of a solemn contract. Such shifting use of a paid 
employe finds no sanction in that sturdy morality which should 
underlie every system of jurisprudence.” The principal we assert is 
declared and enforced in these cases: Insurance Co. vs. Young, 58 
Ala., 476; Insurance Co. vs. Wilkinson, 13 Wall., 222; De Lancey vs. 
Insurance Co., 52 N. H., 581; Rowley vs. Insurance Co., 36 N. Y., 
550; Putnam vs. Insurance Co., 123 Mass., 324; McGraw vs. Insur- 
ance Co., 54 Mich., 145. The authorities go so far as to hold that a 
recital in the policy that the person who obtains the policy shall be 
deemed the agent of the assured is not binding. The cases, indeed, 
go beyond this, for they go to the extent of holding that an insur- 
ance broker is not the agent of the company merely because it is so 
recited: Insurance Co. vs. Hartwell, 100 Ind., 566; Insurance Co. 
vs. Crutchfield, 108 Ind., 518; Grace vs. Insurance Co., 109 U. S., 
278, 3 Supt. Ct. Rep., 207; Boetcher vs. Insurance Co., 47 Iowa, 253; 
Van Schoick vs. Insurance Co., 68 N. Y., 484; Gans vs. Insurance 
Co., 43 Wis., 108. This rule rests on sound principle, for the facts 
and not the recitals establish the relation of principal and agent. 
Courts will look through form to substance, and give effect to the 
rights of the parties as the material and real facts show them to be, 
Another reason for the rule is that to permit a mere recital to con- 
trol, would, in many instances, enable an insurance company to com- 
mit a fraud by shutting out the truth by a mere recital. 

The agent of the apellant had authority to make the contract upon 
which this action is founded. He represented the corporation, and 
did its business at the place where his agent was located. Either 
he was its agent, or else it had no representative. But it did have 
a representative, so that he was its agent; and, as he was its agent, 
he acted for the corporation as long as he kept within the scope of his 
ostensible authority. It is immaterial what private instructions the 
corporation may have given him, provided they were not brought to 
the knowledge of the assured. The rule that private instructions do 
not bind a party dealing with an agent, unless he has notice of 
them, applies to contracts of insurance as well as to other contracts: 
Insurance Co. vs. Farrish, 73 Ill., 166; Assurance Co. vs. Brobst, 18 


Neb., 526; Insurance Co. vs. Woodworth, 83 Pa. St., 223; Insurance 
VoL. XVII.—22, 
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Co. vs. McCain, 96 U. S., 84; Fletcher vs. Insurance Co., 4 McCrary, 
440; Campbell vs. Insurance Co., 24 U. C. C. P., 133. Nixon was an 
agent of a foreign corporation, and as such its only authorized rep- 
resentative, within the territory over which he was given authority. 
Within that territory his acts, so long as they were within the gen- 
eral scope of his agency, were those of his principal: Campbell vs. 
Insurance Co., supra. Upon the principles asserted by us and 
established by the authorities we have cited, it is clear that Nixon 
had general authority to make contracts of insurance, and this 
authority extended to parol as well as written contracts. This posi- 
tion is amply fortified. by authority. Our own cases sustain it: In- . 
surance Co. vs. Robinson, 25 Ind., 536; Insurance Co. vs. Patterson, 
28 Ind., 17; Insurance Co. vs. McWhorter, 78 Ind., 136. The cases 
elsewhere are in line with our own: Putnam vs. Insurance Co., 
supra: Sanborn vs. Insurance Co., 16 Gray, 448; Goldwater vs. In- 
surance Co., 39 Hun, 176; Schomer vs. Insurance Co’, 50 Wis., 575; 
Humphry vs. Insurance Co., 15 Blatchf., 504; Cohen vs. Insurance 
Co., 3 S. W. Rep., 296; Ellis vs. Insurance Co., 50 N. Y., 402; Post 
vs. Insurance Co., 43 Barb., 361. There was a valid parol contract 
of insurance. Nixon, as the representative of the foreign corpora- 
tion, made the contract. He was, as we have seen, clothed with 
ostensible authority to make such contracts, and the assured was 
not bound to inquire into the exact extent of that authority. He 
had authority to make the contract, ard the risk began at the time 
stipulated, although the policy was not delivered to the assured: 
Insurance Co. vs. Robinson, supra; Insurance Co. vs. Patterson, 
supra; Insurance Co. vs. McWhorter, supra; Kelly vs. Insurance Co., 
10 Bosw., 82; Rockwell vs. Insurance Co., 4 Abb. Pr., 179; Ellis vs. 
Insurance Co., supra. We do not regard the case of Dover vs. Lon- 
don etc. Co. (Sup. Ct. N. Y., June 25, 1887), as in point, even if 
well decided, for there the terms of the contract were not all agreed 
upon, while here the agreement, so far at least as the agent had 
power to contract, were fully agreed upon, and all things finally 
settled, except, perhaps, the formal approval and execution of the 
policy. But we are not to be understood as approving the decision 
in the case cited. We pass it, however, with the additional remark 
that it is difficult, if not impossible, to reconcile it with the de- 
cision in the case of Cooke vs. Insurance Co., 7 Daly, 555. We 
have no doubt that the counsel for the appellant are right in 
affirming that it is essential to the contract of insurance that there 
should be a meeting of the minds of the contracting parties upon 
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all the elements of the contract. This is but the application of a 
rudimental principle to a particular instance. But we cannot assen ‘ 
to counsel’s proposition that, in this instance, there was no meeting 
of minds. If Nixon was the agent of the corporation, then his acts 
were the acts of the corporation. Of this there can be no doubt, for 
an agent, invested with authority to act for his principal, acts as the 
principal in exercising that authority. If Nixon agreed to the contract 
as the appellant’s authorized agent, then, in legal contemplation, the 
appellant agreed to it. That Nixon was the agent of the company 
we have already shown, and that he did agree to the terms of the 
contract, and in the fullest extent, is very clear. We conclude upon 
this point that there was a meeting of minds, and that the parol 
contract was complete in all its parts. 

It is probably true that the appellant might rightfully have 
repudiated the contract made by its agent. If, however, this be 
granted it will not here avail the appellant. To make such a right 
available, the insurer must, in such a case as this, notify the assured 
of the cancellation of the contract. It is not enough for an insur- 
ance company to notify its own agent. Notice to its agent is notice 
to itself; this itis and nothing more. Manifestly such a notice is 
futile. If the company trusts its agent it must suffer, not the assured. 
It selected its agent, placed confidence in him, and held him out as 
worthy of that confidence; and after it discovered his misconduct it 
ought to have notified the assured, who, as its officers knew, had 
relied on his conduct. A brief recapitulation of the facts will make 
it clear that equity requires this conclusion. On the 24th day of 
July the parol contract was made; on that day it was entered on the 
company’s record; a report of the contract and its terms was for- 
warded to the chief offices at Cincinnati; and that report showed 
that the risk began on the 24th day of July. On the 25th the . 
officers at Cincinnati wrote the company’s agent to cancel the risk, 
or obtain a higher rate. They, at that time, therefore, recognized 
his authority to make the contract, and, without denying the con- 
tract, directed a cancellation or an increase in the premium. To 
this letter the agent made no reply. On the 10th of August they 
again wrote, but they received no answer. Again they wrote, and 
that letter, like its predecessors, passed unanswered. A few days 
after the last letter was written (August 22, 1885), the company 
sent a special agent to Newcastle to examine the affairs of the 
agency at that place. He discharged Nixon, took from his posses- 
sion the policy made out for the relators, and returned it to the 
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office at Cincinnati for cancellation. No notice was at any time 
given the assured of the action taken by the company, or of the 
agent’s disobedience of instructions. With knowledge of all these 
material facts, the officers of the company remained silent. Not a 
word of warning was given the assured. On the plainest principle 
of justice, the company was bound to give the assured notice of 
the repudiation of the contract. Facts were before its officers 
which clearly informed them what the agent had done, and from 
which the natural inference was that the assured, reposing con- 
fidence in the acts of the agent, were resting in security, believing 
that the property in their charge was insured. Having the means 
of knowledge is equivalent to knowledge, and therefore the com- 
pany did have knowledge. With this knowledge its conduct can 
neither be justified nor excused. The wrong admits of no defense, 
and of it the company cannot take advantage. Where an insur- 
ance company, which has knowledge that its agent has made a con- 
tract of insurance, and has facts before it apprising it that the 
assured rests on the contract, it cannot cancel that contract with- 
out notice to the assured. This conclusion stands on solid princi- 
ple, and is sustained by authority: Distilling Co. vs. Insurance 
Co., 13 Fed. Rep., 74; Runkle vs. Insurance Co., 6 Fed. Rep., 148. 
Any other rule would place it in the power of an insurance com- 
pany to wrong an assured whose only error was that he trusted the 
chosen agent of the company. Any other rule would place it in 
the power of an insurance company to take the chances of a loss, 
and, if none occurred, retain the premium; but if one does occur, 
repudiate the contract and compel the assured to bear the loss. 
No rule which would permit these consequences can have our sanc- 
tion. Nor does the rule we assert require much of the company. 
. It simply requires it to do what in common fairness and good con- 
science it ought to do,—notify the assured. An insurer that is un- 
willing to do this much deserves no favor in a court of justice. 
This much is required in commercial transactions, for through all 
the law of agency runs the doctrine that a principal who is fully 
informed of his agent’s act must promptly disavow it or else an- 
swer for it. This disavowal, any one can see, is of no effect unless 
communicated to the party who trusted the agent. Upon many of 
the questions presented by the record, the decision in Ellis vs. 
Insurance Co. (50 N. Y., 402) bears strongly, and upon some of them 
decisively, but we here quote from it to a single point. Among 
other things the court there said: “It may be said that this con- 
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struction would enable McCoy to perpetrate a fraud upon the com- 
pany by making preliminary contracts when its design was only to 
become bound by writing. This, to a certain extent, may be true, 
but it furnishes no reason for depriving third persons of the benefit 
of contracts entered into with him as its agent, who relied thereon 
for indemnity from the peril embraced in the contract by a con- 
struction of the papers more strict and rigid than is fairly required 
by their import. It is an elementary rule that the principal must 
bear the loss sustained by the misconduct of his agent, acting 
within the scope of his authority, rather than a third person who 
has fairly dealt with him as such.” The elementary principle to 
which the court refers applies here with peculiar force. We do no 
more, after all, than apply a settled principle to a particular in- 
stance. We adjudge that the appellant was under a duty to speak, 
and that silence was a wrong. One under no duty to speak may 
be silent and be safe, but one under a duty to speak is silent at his 
peril This principle is almost as old as the law itself, and has ever 
occupied a conspicuous position in jurisprudence. It is equitable 
in itself, and just in its operation. The appellant has chosen to be 
silent when justice required speech, and it must abide the conse- 
quences. Judgment affirmed. 


SUPREME COURT OF IOWA. 


LEWIS 
vs. 


BURLINGTON INS. CO.* 


Where the insured testified that it would require $300 or $400 to repair the 
damage done by a tornado, but upon cross-examination testified that he 
was not a mechanic and could not tell how badly the house was injured, 
and knew nothing about the time required for the repairs, his estimate of 
the damages should have been excluded where it was totally different 
from that of a mechanic. 


* Decision reudered, March 7, 1887. 
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SUPREME COURT OF NEBRASKA. 


PHENIX INS. CO. 


vs. 


CITY OF omana) 


The gross premiums received by every insurance company, other than mutual 
companies without capital stock, within this State, during the year pre- 
vious to the year of listing in the county where the agent conducts the 
business, held to be assessable aud taxable as personal property in the 
hands of such agent. 


The words “‘ personal property,” taxable according to the laws of this State, 
as the same occur in section 25, ¢. 13, Comp. St 1885, entitled ‘Cities of 
the First Class,” held to be used in the sense of ‘‘ taxnbles”’ or “‘ subjects ” 
of taxation, and to embrace all subjects of taxation under the laws of the 
State other than real estate, which is therein specially named. 


W. S. SHoemaker, for Plaintiff in Error. 
Joun L. Wesster, for Defendant in Error. 
Coss, J. 

This action was brought in the district court of Douglas County, 
by the Phenix Insurance Company of Brooklyn, New York, against 
the city of Omaha, for the recovery of certain taxes paid by the 
plaintiff to the defendant under protest. The cause was submitted 
to the district court upon an agreed statement of facts, and tried to 
the court, without the intervention of ajury. The court found, on 
the issues joined, for the defendant, and rendered judgment in its 
favor. There was no motion for a new trial, and the cause is brought 
to this court by petition in error, the following errors being assigned: 
(1) The court erred in finding for the defendant ; (2) the finding is 
not sustained by the agreed statement of facts ; (3) the court erred 
in giving judgment for the defendant ; (4) the finding and judgment 
are contrary to the law. 

Counsel for defendant in error makes two points against the pro- 
ceedings of the plaintiff in error, not reaching the merits of the con- 
_ troversy : (1) That the case having been brought to this court upon 


* Decision rendered February 8, 1888. 
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a printed abstract without filing any transcript or bill of exceptions, 
and in attempted conformity to a rule of this court, but in violation 
of such rule, in that there was not filed therewith “a transcript of 
the final judgment, decree, or order sought to be reversed,” or “ the 
name of the judge who tried the cause in the court below.” Upon 
an examination of the record, I find it not to be open to this objec- 
tion. The petition in error is accompanied by a certified copy of 
a journal entry in the district court, embracing the judgment sought 
to be reversed, and containing also the name of the judge who ren- 
dered it. I think the rule referred to was sufficiently complied 
with. (2) The second point is that there was no motion for a new 
trial in the court below. The second point made by the brief of 
counsel for the defendant in error is that plaintiff in error cannot ob- 
tain a review of the judgment of the court below for the reason that 
there was no motion in said court for a new trial. The cases cited 
by counsel only go to the extent that where the errors assigned re- 
late to the proceedings of the trial court a motion for a new trial 
is necessary, and do not relate to cases where the errors relate only 
to the judgment itself ; neither does the reason of the rule extend 
to such cases, and it has been the constant practice of this court to 
look into alleged errors in judgments where the cause has been tried 
to the court without a jury, and where there has been no motion for 
a new trial. But in all such cases, the consideration of this court has 
been directed only to alleged errors in the judgment per se. See 
Cruts vs. Wray (19 Neb., 582,27 N. W. Rep., 634), cited by counsel 
for defendant in error. We are all of the opinion that there was no 
necessity for a motion for a new trial in the court below, for the pur- 
pose of presenting the alleged errors as contained in the petition in 
error to this court for review. The errors assigned are all directed 
to the judgment, and will be considered td&ether. 

The following is the agreed statement of facts upon which the 
cause was submitted to the district court :— 


AGREED STATEMENT OF FACTS. 

It is stipulated and agreed by and between the parties and attorneys hereto 
that this cause shall be heard by the court upon the following state of facts, 
that isto say: (1) That the plaintiff is a private corporation, duly organized 
under the laws of the State of New York, for the purpose of carrying on the 
business of fire-insurance. That it is doing a business in the State of Ne- 
braska by virtue of a full compliance with all the laws thereof regulating the 
right of foreign fire-insurance companies to do business in said State, and has 
been doing such business for several years last past, through its local agents 
in the city of Omaha, Douglas County. (2) That the city of Omaha is a mu- 
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nicipal corporation, acting under the general incorporation laws of the State 
governing cities of the tirst class. (3) That under and by virtue of section 
38 of chapter 77 of the Compiled Statutes of Nebraska, entitled ‘‘ Revenues,” 
the local agents of plaintiff at the said city of Omaha, in the year 1885, be- 
tween the first day of April and the first day of June, same year, at the in- 
stance and request of the proper precinct assessor of Douglas County, returned 
for State and county taxation a list of the gross amount of premiums received 
a? such local agency during the year 1884. That the said list of gross premi- 
tums so returned was duly transcribed and extended on the tax-list of said 
county, by the county clerk, together with the amount of State and county 
taxes levied thereon, which the plaintiff promptly paid. (4) That the pre- 
cinet assessors of Douglas County, in making the returns of the gross amount 
of premiums received by insurance companies having local agencies in the 
city of Omaha, use separate and distinct lists, which are provided by the 
county especially for that purpose. (5) That the city clerk of the city of 
Omaha, in the year 1885, entered on the city assessment roll for that year, for 
municipal taxation, the gross amount of premiums so received and returned 
to the county precinct assessor, and entered for taxation on the county tax- 
list, as aforesaid. (6) That taxes for municipal purposes for the year 188é 
were levied by the city of Omaha on the gross amount of said premiums, so 
entered on the city assessment roll by the city clerk as aforesaid. (7) That 
during the years 1¢84 and 1835 taxes were levied and collected within the cor- 
porate limits of the city of Omaha on a returned and assessed valuation of 
about one-third of the true and real value of real and personal property. (8) 
That plaintiffs local agents make monthly returns on the last day in each and 
every month, and forward all premiums received for plaintiff, less the com- 
missions retained for effecting the insurance risks, to the general Western 
managing agent, at Chicago, Il., who, in turn, forwards to the head office of 
plaintiff at Brooklyn, New York, and that plaintiff’s local agents made such 
monthly returns during the years 1884 and 1885. (9) That all other home 
and foreign insurance companies doing business in the city of Omaha are sub- 
jected to like taxation for municipal purposes, in the same manner as plain- 
tiff is taxed. (10) That on the twenty-ninth day of December, 1885, plain- 
tiff paid to the city treasurer of Omaha, under protest, the taxes so levied by 
the city of Omaha, as See amounting to $278.23, and on the eighteenth 
day of January, 1886, plaintiff served the proper written demand on the said city 
treasurer, addressed to the city of Omaha, and to Trnman Buck, its city treas- 
urer, demanding the return and repayment of said taxes to plaintiff on the 
ground and for the reason that the city, under its charter and the constitu- 
tion of the State, has no authority whatever to levy and collect said taxes. 
(11) That defendant has failed and refused to refund or return to plaintiff 
said taxes, or any part thereof. (12) That at the time of the enactment of 
said section 38, there were no home insurance companies then doing business 
in the State of Nebraska. (13) That said plaintiff was not subjected to any 
other levy, or required to pay any other tax, than as hereinbefore stated. (14) 
That said plaintiff has capital stock, and is not doing business as a mutual 
company. (15) That the tax so levied is uniform as to the class upon which 
iv operates. And at the May term, 1886, of said court, and on the twenty- 
third day of July, 1886, there was a trial to the court, on the pleadings and 
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agreed facts, no other evidence having been introduced on the trial, and on 
the 8th day of January, 1887, at a regular term of the court, judgment for 
costs was given for the defendant, to which exceptions were duly taken at the 
time. 


Section 38 of the revenue act (chapter 77), as it stood before the 
amendment of 1887, provided that “each and every insurance com- 
pany transacting business in this State shall be taxed upon the gross 
amount of premiums received within the State during the year pre- 
vious to the year of listing in the coufity where the agent conducts 
the business, and the agent shall render the list and be personally lia- 
ble for the tax ; and if he refuses to render the list or to make 
affidavit that the same is correct, to the best of his knowledge and 
belief, the amount may be assessed according to the best knowledge 
and discretion of the assessor. Insurance companies shall be subject 
to no other taxation under the laws of this State, except taxes on 
real estate, and the fees imposed by the chapter on insurance. But 
the provisions of this section shall not apply to companies having no 
capital stock, and doing business exclusively as mutual companies.” 
The legislature has thus declared the premiums received by insurance 
companies doing business in this State, other than mutual companies 
without capital stock, to be subject to taxation in the hands of the 
agent. It is the law and policy of the State to make yearly assess- 
ments and collection of taxes. The amount of the premiums received 
by any insurance company for any one year can only be known after 
the expiration of such year ; accordingly, for the purpose of such 
taxation, the law adopts the year terminating at the date of the 
annual assessment of property for general taxation, and charges the 
agent with the duty of making a true list of such premiums for such 
year, and of returning it properly verified to the assessor ; and also 
of retaining in his possession at his peril a sufficient amount of such 
premiums to pay the taxes on the value of the premiums so listed 
and returned by him. It is stated mm the agreed statement of facts 
that at the date of the enactment of the above statute that there 
were no home or domestic insurance companies doing business in 
the State. It is, therefore, assumed that these provisions were made 
expressly to apply to foreign companies doing business in this State, 
like the plaintiff in error. It will also be assumed that a foreign 
company coming to this State to do business, does so in view of the 
public law of the State, and that all of its transactions with its agents 
and others wi!l be made with regard to such laws. The law makes 
these premiums taxable in the hands of the agent; it charges him 
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with the payment of the taxes thereon, and takes no further account 
of them. [If it be true, in the case at bar, that the company, plaintiff 
in error, had removed the money value of the premiums out of the 
State, at the time of the assessment, that was a circumstance of 
which no taxing officer of the State could take cognizance, or of 
which, in a proceeding of law, can such company take any advan- 
tage. I do not understand the plaintiff in error to raise a question 
as to the constitutionality of the revenue law (chapter 77, Comp. St.) 
as a whole, or of any section or provision of it. Its contention is 
that the earned premiums of insurance companies of the class to 
which it belongs are not rmong the subjects of taxation, within its 
provisions ; and, secondly, if they are classed among the subjects of 
taxation by State and county authority, yet that cities have not been 
vested with authority to tax them for municipal purposes. In ad- 
dition to what has been said in construing section 38 of chapter 77, 
it may be proper to say that the whole of said chapter must be con- 
strued together ; and while it may be true, as contended for in 
the brief, that the premiums of insurance companies do not fall 
within the general enumeration of taxable property contained in the 
first section of the act, it by no means follows that the specific pro- 
visions of section 38 may be rejected, but, on the contrary, if there 
be a conflict between the two sections, upon well-known principles of 
construction, the language of the one which treats only on the sub- 
ject generally will yield to that of the one which treats specifically 
of the matter in controversy. But really there is no conflict between 
the two sections. Let us examine the language of the first section : 
“The property named in this section shall be assessed and taxed, 
except so much thereof as may be in this chapter exempted : First. 
All real and personal property in this State. Second. All moneys, 
credits, bonds, or stocks, and other investments, the shares of stock 
of incorporated companies and associations, and all other personal 
property, including property in transitu to or from this State, used, 
held, owned or controlled by persons residing in this State. Third. 
The shares of capital of banks and banking companies doing busi- 
ness in this State. Fourth. The capital stock of compames and 
associations incorporated under the laws of this State.” Bearing in 
mind that this section consists of general terms only, there is little 
or no difficulty in conceiving that either one of several of the terms 
used may, in their breadth, cover the earned premiums of insurance 
companies in the hands of local agents ; for instance, “property in 
transitu to or from this State, used, held, owned, or controlled by per- 
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sons residing in this State ;” also, “ other investments,” as well as 
“all * * * personal property,” are words which seem to justify 
the conclusion, as above, that by the provisions of section 38 the 
legislature has recognized the premiums under consideration in the 
hands of local agents as property, for the purposes of taxation. 
Having thus reached the conclusion that, under the provisions of 
the statute, the premiums of insurance companies which have come 
into the hands of local agents during the year next before the time 
of making the annual assessment are assessable as property in the 
hands of such local agents, I come to the consideratiou of the second 
point, to wit: Has the State vested cities of the first class (as the 
law applicable to such cities stood prior to the legislation of 1887) 
with the power and authority to tax such premiums for corporate 
purposes? Section 25, c. 13, Comp. St., 1885, entitled “Cities of 
the First Class,” provides that : “The mayor and council shall have 
power to levy and collect taxes for general purposes, not exceeding 
twelve mills on the dollar valuation in any one year, on all the real 
estate and personal property within the corporate limits of the city 
taxable according to the laws of this State, the valuation of such 
property to be taken from the assessment roll of the proper county; 
and it shall be the duty of the county clerk to permit the city clerk 
to make out fromthe assessment rolls of the county anassessmentroll 
for the city of all property liable to taxation, as above specified.” 
We have seen, while the first branch of the question was under con- 
sideration, that the thirty-eighth section of the revenue act regards 
premiums as property in the hands of the local agent, and prescribes 
the method of placing the same, and the amount of value thereof, 
upon the assessment roll of the county for the purpose of taxation. 
The section of chapter 13 quoted confers upon the mayor and coun- 
cil of the cities of the first class the power to tax within the limits 
specified, for general purposes, all of the real and personal property 
within the corporate limits of the city taxable according to the laws 
of the State, and provides that the valuation of such property be 
taken from the assessment roll of the proper county. The two sec- 
tions of the statute above quoted, although contained in different 
chapters, are in pari materia, and so must be construed together. 
Construing them together, I conceive the conclusion to be irresist- 
ible, that the power of the city authorities is ample to tax, for gen- 
eral corporate purposes, within the prescribed limits, all property, 
or subjects of taxation, recognized as such and provided to be 
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placed on the assessment rolls for taxation by State and county 
authority. 

The case of Lott vs. Ross (38 Ala., 156), cited and relied on by coun- 
sel for plaintiff, arose upon the construction of an act of the legisla- 
ture “for the improvement of the harbor of Mobile.” By its provis- 
ions, it was made the duty of the president and commissioners of 
revenue of the county of Mobile “ to cause to be assessed and col- 
lected from the county of Mobile, for a term not exceeding ten 
years. an annual tax not exceeding twenty cents upon each hundred 
dollars of taxable property within said county,” etc. The code of 
that State provided that “there shall be assessed on the gross 
amount of sales, in or during such tax year, of merchandise, fruit 
or confectionery, or any article or commodity not herein specially 
taxed, made by any person engaged in selling, on each hundred dol- 
dars, and at the rate of twenty cents.” Lott was the tax collector 
of Mobile County. Ross & Co., were wholesale and retail grocers, 
from whom he was proceeding to collect a special tax of 20 cents on 
each $100 of their sales during the past year, under the act above in 
part quoted, in addition to the tax assessed by the Code. The cause 
came before the supreme court upon appeal from an injunction 
restraining such collection. The court in the opinion, draw a dis- 
tinction between “taxable property” and “subjects of taxation” 
within the meaning of the Code of that State. The court cite 
section 391 of their Code, as follows: “Taxes are to be assessed 
by the assessor in each county on and from the following subjects, 
and at the following rates,” and they say: “And the distinction 
between property made liable to taxes and other subjects of taxa- 
tion is clearly drawn in various sections of the Code.” In addition 
to the tax on sales, there were given in the opinion other examples 
of the subjects of taxation under the said Code. For illustration : 
The poll-tax, the tax on free negroes, on lectures to which an en- 
trance fee is charged, “on official seals,” and on “each suit in the 
supreme court.” While it is not stated, it is apparent that the Code 
itself fixed the rate or amount of taxation on each one of these sub- 
jects of taxation, in like manner as uponsales, and the law decided by 
the case is (I quote from the syllabus) : “A grant of power to a 
corporation to levy a special tax must be strictly construed, and 
any doubtful questions a3 to the extent of the power must be de- 
cided against the corporation. (2) The fifth section of that act, 
* * * which authorizes the assessment and collection of a special 
tax, not exceeding twenty cents upon each hundred dollars of : 
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taxable property within said county, does not authorize the imposi- 
tion of a tax on the gross amount of sales of merchandise.” It is 
conceded that some of the reasoning of the court in that case, so far 
as the same can be applied to one so entirely dissimilar in its facts, is 
favorable to the position of the plaintiff in error, yet other portions 
of it are quite the reverse. I quote from the opinion : “ Now are 
we able to decide that the words ‘taxable property’ are here used 
in the sense of ‘taxables’ or ‘taxable subjects,’ and not according to 
their ordinary signification of things taxed which are the subject of 
ownership. Undoubtedly, the word ‘property’ is sometimes em- 
ployed in revenue laws in this larger sense of ‘ subjects,’ and so em- 
braces everything liable to taxation. Such will be the construction 
of the word wherever the context requires it, or wherever, if not so 
understood, the plain object of the law would be defeated.” The 
court cite Carter vs. Mercer, 9 Ala., 556. By reference to the latter 
case, it will be seen that there the court held that the term “ tax- 
able property,” used in the act then under consideration, includes a 
poll-tax as well as all other taxable property, and this was a qui tam 
action for 2 penalty. I have carefully examiuved the two cases cited 
from the Georgia reports, and fail to see that they are applicable to 
the question involved in the case at bar. 

In the case of City of Dubuque vs. Insurance Co. (29 Iowa, 9) it 
was held that “the annual premiums of an insurance company, 
received by an agent thereof residing in a city, are not subject to 
taxation as personal property, under the general power conferred 
upon the city by its charter to provide for the taxation and assess- 
ment of all taxable property within the city. (2) Such premiums are 
in the nature of gross income, and do not constitute property in its 
proper sense.” This case is clearly distinguishable from the case at 
bar, for in Iowa the statute provided that (I quote from the opinion) 
“every insurance company is required to pay into the State treasury 
two per centum upon the premiums on risks received by it during 
the preceding year.” This tax it is declared in the provision 
just cited “shall be in full for all taxes upon the corporation, or its 
shares under the laws of this State, except taxes upon real property.” 
The city of Dubuque was empowered by its charter “to provide for 
the assessment of all taxable property in said city with reference to 
taxation for city purposes.” The statute does not provide for the 
assessment of such premiums or for placing them upon the assess- 
ment roll with other property, as is provided for by the section of 
our statute above cited. Nor does the charter of the city of Dubuque 
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give authority to or adopt the assessments of the county assessors, 
as our statute does to cities like the defendant in error, nor is the 
agent held personally for the payment of the tax. So that it may 
be conceded that under the statute of Iowa, these premiums do not 
fall within the general designation of taxable property. To hold that 
they did, would be inconsistent with the provisions by which they 
are “required to pay into the State treasury two per centum, etc.” 
This two per centum is nowhere called a tax, although it is declared 
to be in full of all taxes, etc. On the contrary, as we have seen, our 
statute provides for the taxation of the gross amount of such pre- 
miums in the county where they are received the same as taxable 
property, for the placing the amount thereof upon the assessment 
roll along with taxable property, and that the agent who conducts 
the business is declared personally liable for the tax. The charter 
of the city of Omaha also provided for the taxation of all real and 
personal property within the corporate limits of the city, taxable by 
the laws of the State, and that the valuation of such property be 
taken from the assessment roll of the proper county, etc. It must 
be held, as suggested by the court in the case of Lott vs. Ross, supra, 
that the words “taxable property,” or “ property taxable according 
to the laws of this State,” are used, in the law governing cities of 
the first class in our statute, in the sense of “ taxables” or “sub- 
jects ” of taxation, and embrace everything liable to taxation. 
The judgment of the district court is affirmed. 
The other judges concur. 


SUPREME COURT OF PENNSYLVANIA. 


RIFE 
vs. 
LEBANON MUTUAL INS. CO.* 


A provision in a policy requiring notice of any change in the occupancy re- 
quiring an increased rate of premium. Held, that no notice was required 
of a change unless he knew or must be presumed to know that it would 
increase the rate. 


* Opinion filed, October 4, 1886. 
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SUPREME COURT OF CONNECTICUT. 
HARTFORD DISTRICT. 


JANUARY TERM, 1888. 


Defendant's Appeal. 


MARY E. FITZGERALD 
vs, 


HARTFORD LIFE & ANNUITY INS. CO. 


The insured, who represented herself as a widow in her application, but who 
was living apart from her husband, assigned the policy with consent on 
condition that the assignee should care for her. The assignee subse- 
quently inquired of the secretary whether the husband could make any 
trouble, and was answered by a clerk to whom she was referred, that he 
could not. Thereafter two assessments were made upon the policy and 
paid. 

Held, That inquiry of the secretary was inquiry of the company, and the 
latter was responsible for the reference to the clerk. 


Held, That information to the clerk of the existence of the husband was no- 
tice to the company, and the subsequent collection of assessments was an 
estoppel of'any false representations in the application regarding his 
death. The company was bound to bear in mind the representations in 
the application. 


Held, That the assignment having been made in good faith, the consideration 
was suflicient to sustain it. 


A. P. Hypg, for Appellant (Defendant). 
C. E. Perks, with whom was S. F. Jonzs, for Appellee (Plaintiff). 


Parpeeg, J. 

For the purposes of this case it may be said that on July 16th, 
1881, the defendant issued a policy of insurance upon the life of 
Alice Galliger, for the sum of $2,000. In her application, which by 
agreement was made a part of the contract, she stated that she was 
a widow, when in fact she had a husband, but during several years 
had lived apart from him. 

On January 8th, 1884, she assigned her interest in the contract of 
insurance to Mary E. Fitzgerald, the plaintiff, a distant relative, in 
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consideration of the promise of the latter, made with the consent of 
her husband, to give the insured a home and food and care in sick- 
ness, and notified the defendant of the assignment and the consider- 
ation upon which it was made. In the spring of 1885 the insured 
became unable to work and thereafter was mostly with the plaintiff, 
who supported and cared for her until her death in February, 1886, 
paying her medical and other expenses. 

Upon this part of the case the charge of the court to the jury was 
to this effect, namely, that if they found that the assignment was 
made upon the consideration stated by the plaintiff, namely, that 
she was to give the assignor a home, and was made in good faith 
and not as a mere pretext and cover, it is good, and the plaintiff 
may recover. 

The plaintiff offered evidence tending to prove, and claimed to 
have proven, that on or about July 20th, 1885, she went to the de- 
fendant’s office for the purpose of asking whether, in case of the 
death of the insured, the husband could claim any part of the sum 
which would then become payable. She spoke to Mr. Ball, its sec- 
retary and manager, and told him that she wished to inquire about 
Alice Galliger’s insurance, he referred her to Mr. Preston, a clerk. 
The latter took from their place Alice Galliger’s application for the 
insurance and her notice to the defendant of the assignment of the 
policy to the plaintiff. He looked at the application and asked 
where Alice Galliger was born; the plaintiff replied in Ireland, and 
added that Alice’s husband was then living, but had during many 
years lived apart from her, and asked him if the fact that the hus- 
band was living would make any difference with the company, 
whether he could claim any part of the sum insured in case of the 
death of his wife. Mr. Preston told her that it was a matter of in- 
difference to the company whether the husband was or was not liv- 
ing, and that if living he could not make any trouble about it. At 
this time the plaintiff was ignorant of the fact that Alice Galliger 
had stated in her application that she was a widow. Subsequent to 
this conversation the defendant made two assessments upon the 
policy and received payment thereof from the plaintiff. 

Upon this part of the case the court charged the jury to this ef- 
fect, namely, that if they should find the facts to be as claimed by 
the plaintiff as to the information given by her to the defendant, and 
as to the subsequent reception by it of assessments made upon the 
policy, it had estopped itself from taking advantage of the mis- 
statement of Alice Galliger that she was a widow, made in her appli- 
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cation; that it had waived its right to insist upon a forfeiture, there- 
fore, and cannot now set it up. The plaintiff had a verdict. 

The defendant’s appeal is substantially for the following reasons, 
viz. :-— 

1. That the court erred and mistook the law in charging the 
jury upon the question of estoppel or waiver by the defendant 
against setting up the defense that Alice Galliger in her application 
represented herself as a widow, when it was admitted that she had a 
husband then living; and especially in this, that he charged the jury 
as follows :— 

“Tf you believe the story of the plaintiff” (as referred to in the 
charge) “as claimed here by her, if you believe that what she says 
took place in that office at the time, did in fact take place as she 
claims it, and that this company with this information subsequently 
made these two assessments which she paid, they are estopped 
from making this claim now; that they have waived thejr right to 
insist upon this forfeiture, and cannot now set it up.” 

2. That upon the question whether the plaintiff had any insurable 
interest in the life of the insured, the court erred and mistook the 
law in charging the jury that “if you find that this assignment was 
made upon the consideration stated by this plaintiff, that she was to 
give this woman a home, and that it was made in good faith, and not 
as a mere pretext and cover, then the assignment was good, and she 
may recover upon it. Whether it was made in good faith or not, 
and whether it was not a mere pretext and cover to a wagering pol- 
icy, a speculation that the law condemns, is for you to say; that is, 
the good faith of it. So far as the last question is concerned there 
is no legal objection to this arrangement on the ground that this 
woman has no insurable interest in the life of Mrs. Galliger. If, 
therefore, you find that this arrangement was entered into upon the 
consideration stated by the plaintiff, and was entered into by her 
and Mrs. Galliger in entire good faith as she claims, then your ver- 
dict if you are satisfied on the other points of the case, ought to be 
for the plaintiff.” 

For the purposes of this case Mr. Ball, the secretary and manager, 
was the corporation. The plaintiff in speaking to him spoke to it. 
His act of referring her to Mr. Preston was an act of substitution 
of the latter for himself, which he might lawfully do. It was a dec- 
laration to her that she might make her intended communication to 
the latter, and when so made it would avail her as fully as if made 
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to himself. Therefore, whatever the plaintiff said to Mr. Preston, 
as a matter of law was said to Mr. Ball and to the corporation. 

If she communicated any fact to Mr. Preston of importance af- 
fecting either her own or the rights of the company, and he omitted 
to communicate it to Mr. Ball, all effects of such omission are to be 
borne by the corporation. 

The plaintiff desired and undertook to communicate such a fact 
directly to it, it preferred to receive, and compelled her to make 
such communication indirectly; it thereby assumed, and must bear, 
all risk of failure in the method adopted. 

The question arising upon these facts is well stated in the defend- 
ant’s brief, as follows: “No estoppel is claimed to arise from any 
express contract or waiver, but it rests on the assumption that after 
the officers of the company had been informed of the falsity of the 
statement in the application, they, with that knowledge, elected to 
waive the defect and to treat the policies as valid by laying and col- 
lecting assessments upon the policy.” The defendants, previous to 
entering into the contract of insurance, required the applicant to 
make written answers to certain questions. By agreement this 
writing became a part of the contract, and was retained of course in 
its possession. Whenever the company exercises any power reserved 
to it under that contract, which exercise may in any manner affect 
the position or rights of the insured, at every such moment the law 
compels it to have in mind all provisions of the contract and inter- 
prets every act as being done with reference to them. If in acting 
the corporation substitutes the measure of recollection which it may 
happen to possess for the full measure which the law requires of it, 
and harm ensues, it must bear the burden, not the insured, and 
when it and the insured are at any time jointly considering the 
rights of the parties under the contract, and the latter communicates 
to it a fact of importance, a fact which would authorize it to exercise 
its right to terminate the contract, a fact indeed which would com- 
pel it to decide whether it would exercise or waive that right; then, 
as a matter of law, that fact is always thereafter in the mind of the 
corporation, always present in the contract, always to be taken into 
account, and always to have the fullest legal force when it 1s exer- 
cising a power reserved in the contract in a matter which may affect 
the right of the insured. The law imputes knowledge of the terms 
of the contract to the plaintiff. It will not hear her say that she has 
not read them, nor having read, that she had forgotten. What it 
will not permit to the party who has entered into one contract only, 
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it will not permit to one who has entered into many. The latter 
must enlarge his power of recollection in proportion as he multiplies 
his contracts. 

Moreover, it would be impossible to state a number within which 
the defendant must remember and beyond which it may forget. No 
principle can be supported by a foundation which is uncertainty it- 
self. In Morrison vs. Ins. Co. (59 Wis., 162) an action upon a life- 
policy, the defense was the misstatement by the insured in his ap- 
plication as to his age. He answered by proving that at a time con- 
siderably subsequent to the taking out of the policy in suit, he 
took a second one from the defendant, in which his age was stated 
correctly. It replied that it did not know of the misstatement, but 
the court required it to remember both statements, and therefore to 
have the error in mind when making subsequent assessments upon 
the first. 

In Bevin vs. Conn. Mut. Life Ins. Co. (23 Conn., 244) the defend- 
ant had received information by parol before it issued a policy ap- 
plied for, that the applicant intended to go to California from the 
Atlantic coast overland, and after issuing the policy had like in- 
formation that he had done so. It received premiums. Held to be 
estopped from taking advantage of the written warranty by the as- 
sured that he would not so cross the country. The company was 
held to the parol information. 

In Goodwin vs. Dean (50 Conn., 517) the plaintiff took a mort- 
gage of real estate in 1867; the defendant as scrivener drew, wit- 
nessed, and took the acknowledgment of it. The grantee withheld 
the deed from record until 1877. In 1876 the defendant took and 
recorded a mortgage of the same real estate. The plaintiff claimed 
that his mortgage, although unrecorded, was in equity entitled to 
precedence of that of the recorded mortgage to the defendant, be- 
cause the latter had knowledge of the plaintiff's mortgage. Held, 
that the law would not presume that the defendant at the time he 
took his own mortgage, continued to have the knowledge of the 
prior mortgage which he had nine years before. And the head-note 
is as follows: “A case of this sort, where the knowledge was merely 
casual, and with nothing to impress the fact upon the mind, is very 
different from a case where there is a duty upon the party to re- 
member, or the notice is of a fact affecting his interests.” This last 
supposed case is precisely the one at bar. It is the legal duty of a 
party to remember the terms of his contract—and the fact which 
was stated to the defendant affected one of its contracts upon a 
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vital point, and was stated by the other party to that contract. In 
the quoted case the defendant had knowledge as a bystander that 
two strangers had made a contract. He was without interest in it. 
No rule of law required him to remember the fact nine years. And 
this court said: “The plaintiff's argument assumes that the defend- 
ant’s case depends upon the presumption that he had forgotten the 
circumstance. It is not a mere question of forgetfulness; the 
question is whether he had forgotten anything that he ought to 
have remembered. Unless he was under some obligation to remem- 
ber he is not chargeable with negiigence in not remembering. The 
law imposed no duty upon him, and his interests did not require it. 
If, while contemplating taking a mortgage on this property, he had been 
informed that the plaintiff's mortgage was still outstanding, it would 
have been his duty to remember it. Due regard to his own inter- 
ests and to the rights of others required him to remember it, and 
the law might properly impute knowledge to him, because the law 
supposes that a man will act with due regard to his own interests, 
and requires him to act with due regard to the rights of others.” 

In Wing vs. Hervey (5 De Gex., McN. & G., 265) the agent of a 
life-insurauce company knew that a person upon whose life it had 
issued a policy was living beyond prohibited limits. The company 
was required to have that fact in 1ts remembrance when it subse- 
quently accepted a premium from him. 

In Ellis vs. Ins. Co. of N. America (32 Fed. Reporter, p. 646) the 
defendant had consented to the assignment of a policy to the pur- 
chaser of the property insured; neither party then had knowledge of 
the fact that the vendor had violated the terms thereof. Held, that 
the defendant could not set up this fact by way of defense. It had 
in effect said to the assignee that the policy would be good in his 
hands; and if said either in ignorance or forgetfuiness, the conse- 
quences are upon itself, not upon the party who had the right to 
rely upon its declaration. Here is an estoppel because of something 
done in ignorance. In the case at bar the defendant not only as- 
sented to the assignment of the policy, but it ‘subsequently de- 
manded and accepted premiums upon it, a most emphatic declara- 
tion that the policy was good im the hands of the assignee, 
demanded premiums, not in ignorance, but simply in forgetfulness. 

If the fact thus stated bears upon two or more provisions of the 
contract; if the plaintiff in stating it had knowledge of one only, 
yet having been stated, the law applies it with equal force to each, 
because knowledge of both is in the minds of the corporation al- 
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ways. The question turns upon its knowledge, not upon the plaint- 
iff's ignorance. 

Therefore the law, operating upon the facts, puts the corporation 
in this position, the original applicant made a false representation 
in procuring the insurance; the contract was voidable at its pleasure 
upon knowledge of the falsehood, but upon such knowledge it might 
elect to keep it in force and reap the attendant advantages. But, in 
doing this and in notifying the insured of such election by subse- 
quently demanding premiums, it forfeits the right ofavoidance and 1s 
held to have entered into a new contract upon a truthful application. 

The law for the protection of human life, will not permit the pur- 
chase of a wagering policy, will not permit a person to buy insur- 
ance upon the life of another unless he has reasonable ground for 
believing it to be for his pecuniary interest in some degree that the 
insured life shall continue, or that there should be tie of blood, or 
marriage, actual or expected. In some jurisdictions the law forbids 
the transfer of a policy except to a person who has such an interest 
in the life insured as would have authorized the procurement of the 
policy. But we think the weight of argument is in favor of permit- 
ting the owner of a contwact of life insurance which has the sanc- 
tion of the law, to sell it upon the most advantageous terms, having 
the world for a market, provided it is an honest exchange of. prop- 
erty and not a mere cover for a wagering transaction. In countless 
instances and under many forms the law has sanctioned contracts 
which of necessity must have resulted in pecuniary profit to one 
person if another had soon died. The danger to human hfe from 
this source has not yet become sufficiently appreciable to provoke 
the condemnation of these. There is no good reason why the law 
should condemn an entire class of contracts, great in number, no 
more dangerous to life and of equal capacity for good. The rule. of 
law governing all other contracts would seem to be the proper one 
for these; namely, to uphold those which are honest and beneficial 
and to annul all which are proven to be covers to fraud. 

The solicitude of the law is for the life of the insured. Upon the 
record Alice Galliger was a laboring woman, living apart from her 
husband and childless. If with her chose-in-acticn she could pur- 
chase from a distant relative a home and food for life, with care in 
sickness, we are unable to see why the law should forbid it. She 
was willing to trust her life in the keeping of that relative. We 
cannot see why the law should be more solicitous for her than she 
for herself. 





358 Report of Decisions. [May, 


In Conn. Mut. Life Ins. Co. vs. Schaffer (94 U. S. R., 457) the 
head-hote is: “Any person hasa right to procure an insurance 
upon his own life and assign it to another, provided it be not done 
by way of cover for a wager-policy.”» And in Adtna Life Ins. Co- 
vs. France (94 U.S. R., 56), the court says: “As held by us in the 
case of Conn. Mut. Life Ins. Co. vs. Schaffer, supra, 457, any person 
has a right to procure an insurance on his own life and to assign it 
to another, provided it be not done by way of a cover fora wager- 
policy.” 

In the subsequent case of Warnock vs. Davis (104 U.S. R., 775), 
the expressions to the effect that the law permits a transfer only to 
a person who has an insurable interest in the life insured, were 
doubtlessiy occasioned by the belief that the contract under con- 
sideration was a wager. For, in the case of New York Life Ins. 
Co. vs. Armstrong (117 U.S. R., 591) Mr. Justice Field, returning to 
the subject, says: “A policy of life-insurance without restrictive 
words is assignable by the insured for a valuable consideration 
equally with any other chose-in-action where the assignment is not 
made to cover a mere speculative risk and thus evade the law 
against wager-policies;” citing Warnock vs. Davis, supra. 

This rule prevails in Massachusetts, New York, and Rhode Island; 
also in England: Mutual Life Ins. Co. vs. Allen, 138 Mass., 24; Val- 
ton vs. Nat. Fund Ins. Co., 20 N. Y¥.. 32; Rawles vs. Am. Life Ins. 
Co., 27 N. Y., 282; Clark vs. Allen, 11 R. I. 439; Ashley vs. Ashley, 
3 Simons, 149. In Lemon vs. Phoenix Life Ins. Co. (38 Conn., 294) 
this court said : “ A question was made before us that Miss Lemon 
had not an insurable interest in Mr. Peterson’s life. If she had un- 
dertaken to obtain, and had obtained, an insurance on his life, that 
question might have arisen. But surely Mr. Peterson had an in- 
surable interest in his own life, and he obtained the insurance on 
it, and we know of no law to prevent him from making the policy 
payable in case of his death to the person to whom he was af- 
fianced, and if such policy is delivered as a gift to the party to 
whom it is payable, we know no law to prevent such a gift from be- 
coming effectual.” 

In Cunningham vs. Smith (70 Penn. St., 450) a person paid for 
insurance upon his own life from money furnished him by another, 
and assigned the policy to that other in pursuance of an agreement 
made before it was taken. In sustaining the assignment the court 
said in effect that the assignee might have had such an interest in 
the life insured as would have enabled him to insure it in his own 
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name, although this was doubtful; but the insured had an interest 
in his own life, and if he was willing to insure himself with the 
money of another, and to assign his policy to him, there is no prin- 
ciple of law which can prevent such transaction.” There is no error 
in the judgment complained of. 

In this opinion, Park, C. J., and Carpenter, J., concurred. Loomis 
and Beardsley, JJ., dissented. 


——+@»—_——_— 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF IOWA, E. D. 
LAMONT ) 


vs 
GRAND LODGE IOWA LEGION OF HONOR er at.* 


The constitution of a benevolent society provided that its object was to 
afford financial aid and benetit to the widow, orphans and heirs or de- 
visees of deceased members; also that payment should be made to such 
person as the member might have direeted; also that the member might 
make a new direction as to payment by authorizing the change in a pre- 
seribed form and manner. 

Held, That the original beneficiary named in the certificate of such a society 
had no vested interest. The insured might change the beneficiary in the 
manner prescribed 

Held, That the beneticiary was not limited to members of the insured’s family, 
but might be such person as the insured should designate, regardless of 
insurable interest. 


James A. Reep and Cuartes Oapen, for Complainants. 
Wricut, Batpwin & Hatpanz, for Emily R. Graft. 
Sutras, J. 

On the seventh day of April, 1883, J. P. Heulett became a mem- 
ber of the organization known as the ‘‘Iowa Legion of Honor;” a 
certificate of membership being issued to him, reciting that, as 
member of the Garfield Lodge No. 126, he was “entitled to all the 
rights and privileges of membership in the Iowa Legion of Honor, 
and to participate in the beneficiary fund of the order to the 


* Decision rendered, June 20, 1887. 
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amount of two thousand dollars, which sum shall, at his death, be 
paid to his daughter Mary H. Heulett Lamont.” In the constitu- 
tion of the order it is declared that the business and object of 
this order are to promote fraternity, and to afford financial aid 
and benefit to the widows, orphans, and heirs or devisees of the 
deceased members of the order. Article 1,§ 2. By article 7, § 1, 
it is provided that, “upon the death of a member in good standing 
of this order, such person or persons as said member may have 
directed, subject to the limitations of article 1, § 2, of this grand 
lodge, shall be entitled to receive of the beneficiary fund of this 
order the sum of two thousand dollars: provided,” etc. And by 
article 8, § 11, that “any member holding a beneficiary certificate, 
desiring at any time to make a new direction as to its payment, may 
do so by authorizing such a change in writing on the back of such 
certificate, in the form prescribed, attested by the recording secre- 
tary with the seal of the lodge attached, and the recording secre- 
tary shall at once report such action to the grand secretary.” 

On the thirtieth day of July, 1884, the said Heulett, on the back 
of the original certificate issued to him, signed the following 
revocation :— 

I, J. P. Heulett, to whom the within certificate was issued, do hereby re- 
voke my former direction as to the payment of the beneficiary fund due at 
my death, and now authorize and direct such payment to be made to Emily 
R. Graft. 

Witness my hand and seal this thirtieth day of July, 1884. 

J. P. HEULETT. [Seal. ] 

Attest: A. VAN OrpErR, Recording Secretary. 

{Seal Garfield Lodge. ] 

On the twenty-fifth day of August, 1884, a new certificate was 
issued by the grand lodge to Heulett, in which it is declared that 
the amount of his interest in the beneficiary fund, to wit, $2,000, 
shall at his death be paid to Emily R. Graft. August 11, 1885, 
the said Heulett died at Atlantic, Iowa, and, as both Mrs. Lamont 
and Mrs. Graft claimed the sum provided to be paid out of the 
beneficiary fund of the order, the present proceeding was instituted 
for the purpose of deciding the question, the grand lodge on its part 
paying the full sum, $2,000, into court, thus leaving the litigation to 
be carried on by the other parties. 

Mrs. Lamont is a daughter of the deceased, and Mrs. Graft is not 
a relative of the deceased, but only a personal friend. 

On behalf of the complainant it is claimed, in the first place, that 
when she was named in the original certificate of membership issued 
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to J. P. Heulett as the person to whom the beneficiary fund was to 
be paid, an interest was thereby vested in her, and that she could 
not be deprived thereof, save with her own consent. That such is 
the rule when a contract of insurance is entered into between a life 
insurance company and a third party, whereby the company agrees 
to pay the amount due on the policy to such third party, is not 
questioned. Jn such cases the third party or beneficiary is a party 
to the contract of insurance. When, however, a person joins a 
mutual benefit association of the character of the Iowa Legion of 
Honor, his rights in the beneficiary fund, and his control over the 
same, are usually determined by the constitution of the order. 
The contract by which Heulett became interested in the benefit- 
fund of defendant was between him and the order, and is evidenced 
by the constitution of the association, by which it is, in substance, 
provided that each member in good standing is entitled to have the 
sum of $2,000 paid at his death to such person as he may designate, 
and that he may at any time make a new direction or selection of 
the person to whom such sum shall be paid. 

The fact that when Heulett joined the Iowa Legion a certificate 
of membership was issued to him, in which his daughter was named 
as the person to whom payment was to be made of the $2,000, did 
not change the contract between the order and Heulett, nor deprive 
him of the right, secured by the constitution, of making a new selec- 
tion of a beneficiary. Mrs. Lamont acquired no interest therein 
which would prevent Mr. Heulett from evoking the selection made 
in the first instance, and designating another as the person to whom 
payment was to be made. 

It is also urged on behalf of complainant that. under the constitu- 
tion of the order, Heulett could not select as a beneficiary one who 
was not a member of his family; that the object of the order is to 
make provision for the widow and orphans of deceased members; 
and that the order is not bound to make payment to any one occu- 
pying this relation. The order, however, is not questioning its lia- 
bility to pay. It has paid the amount into court, and the litigation 
is not over the question whether the order is bound to pay to any 
one not a member of the family of a deceased member, but over the 
question of the respective rights of Mrs. Lamont and Mrs. Graft. 
The constitution does not, however, limit the selection of a bene- 
ficiary to the family of members. Financial aid is to be afforded 
“to the widows, orphans, and heirs or devisees of the deceased 
members of the order.” It is evident that the word “heirs” is 
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used, not in its restricted sense, but to include any one to whom the 
estate of the deceased might pass by operation of Jaw; and thus 
would, in many cases, include persons who were but distantly related 
by blood to the deceased member, who had not in fact ever been 
members of the family, and with whom, perhaps, he had no personal 
acquaintance. But, in addition to the widows, orphans, and heirs, 
it is also provided that aid may be afforded to “devisees.” It is 
clear that this word cannot be intended to bear the technical legal 
meaning of one to whom real estate is given by the last will of 
another. There is nothing in the constitution of the order from 
which it can be inferred that it was one of the purposes of the 
order to provide a beneficiary fund to be paid to such person as 
should, under the last will of a deceased member, have devised to 
him the whole or part of the realty owned by such testator. It is, 
however, entirely clear, from the provisions of the constitution, that 
it was one of the objects of the order to create a beneficiary fund to 
be paid to such person as the members might designate; and the 
word “ devisee,” therefore, is used in its primary sense of one sepa- 
rated or designated. 

In many instances a person may wish to provide at his death for 
the future of one who is neither his wife, child, nor heir, and the 
constitution of the order enables this to be done by providing that 
the member may select and designate the person to whom payment 
of the beneficiary fund is to be made. It is, however, urged that if 
the construction of the contract is such that Mrs. Graft be held to 
be the party entitled under its terms to the fund, then it will be, as 
to her, a wagering contract, and, on the grounds of public policy, 
she cannot be allowed to recover tlereon. 

In Warnock vs. Davis (104 U. S., 775) it was held that, to sustain 
a contract of insurance between a company and another, on the life 
of a third party, it must appear that the assured had an insurable 
interest therein; that is, “a reasonable ground, founded upon the 
relations of the parties to each other, either pecuniary or of blood 
or affinity, to expect some benefit or advantage from the continuance 
of the life of the assured. Otherwise the contract is a mere wager, 
by which the party taking the policy is directly interested in the 
early death of the assured.” It is further held in that case “that 
the assignment of a policy to a party not having an insurable inter- 
est is as objectionable as the taking out a policy in his name.” In 
other words, it is immaterial with what form the wagering contract 
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may be clothed. It is void because of its intrinsic character, irre- 
spective of the mode or manner of its creation. 

If, therefore, in the present case, it appeared that in fact the 
object and purpose of having Heulett become interested in the 
beneficiary fund of the Iowa Legion had been to enable Mrs. 
Lamont or Mrs. Graft to speculate on the death of Heulett, then the 
transaction would be contrary to public policy, and no recovery 
thereon could be had in favor of the party participating in such 
wagering contract. It does not appear, however, that Heulett joined 
the order for the purpose of benefiting Mrs. Graft in any way, or 
that she had any knowledge thereof. He originally designated his 
daughter as the person to whom payment was to be made. In its 
inception, therefore, the contract with the order was entirely valid. 
The subsequent change in the person named as the beneficiary did 
not create in Mrs. Graft a vested interest in the fund. She did not 
procure the change. It was a purely voluntary act on part of 
Heulett, which he could revoke at any time, and there is nothing in 
the evidence from which it can be inferred that the parties intended 
the transaction as a mere cover to an illegal contract. Where a 
party, without any insurable interest in the life of another, procures 
a policy of insurance on the life of such person, either by having a 
policy issued directly to himself, or by having the person whose 
life is insured take out a policy to himself, and then assign it, 
these facts, as is held in Warnock vs. Davis, conclusively show that 
the transaction is a mere speculation on the life of another, and as 
such is contrary to public policy, and therefore void. 

If, however, a person takes out a policy upon his own life, and by 
the provisions of his will directs that the proceeds of the policy shall 
be paid to a third party having no insurable interest in his life, such 
a transaction would be upheld, unless it was shown that it was a 
mere cover, resorted to to enable the third party to speculate on the 
death of the other. A person has an insurable interest in his own 
life, and a policy issued thereon is his property, and by will or any 
other proper mode he can designate the person to whom, at his 
death, the proceeds of the policy shall be paid; and the right of a 
person to thus provide for the future of another cannot be ques- 
tioned. Public policy requires that a person having no insurable 
interest in the life of another shall not be permitted to speculate on 
such life, and thereby become interested in its early termination; 
but public policy does not forbid a person from in good faith mak- 
ing provision for the future of another in whom he may be inter- 
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ested, even though the latter may not have an insurable interest in 
his life. If this were not so, then a person would be debarred from 
giving a legacy or bequest by will to one who had not an insurable 
interest on his life, because thereby the legatee would become in- 
terested in his early death. To prevent the evils resulting from 
allowing persons having no interest in prolonging the life of another 
to speculate on such life, the rule is adopted that one having no in- 
surable interest in the life of another shall not be permitted to 
contract, either directly or indirectly, for the payment of a sum 
upon the death of the other, but it has never been held that public 
policy forbids a person from insuring his own life, and by will or 
otherwise controlling the disposition of the proceeds of the policy. 
In such case the beneficiary has no part in the contract of insurance, 
and has no control over it. 

The insured can change the beneficiary at his pleasure; and as 
the latter has in fact no legal interest in the contract, and had no 
part in creating it or keeping it in force, it cannot be said that such 
a contract of insurance is a wagering policy, or that it, in any sense, 
contravenes the rule of public policy forbidding one without an 
interest from speculating on the life of another. 

The facts of the case are simply these: As a member in good 
standing in the order, Heulett was interested in the benefit-fund 
of the association, and was entitled to have the sum of $2,000 paid 
at his death to such person as he should designate. In the first in- 
stance, he selected his daughter as the one to whom the money was 
to be paid, but he subsequently revoked the selection in the manner 
provided by the constitution of the order, and designated Mrs. Graft 
as the beneficiary, and this designation was in force at the date of 
his death. It is beyond question, therefore, that it was the intent 
of Heulett that this money should be paid to Mrs. Graft. The con- 
tract of the association was to pay the sum to the person designated 
by Heulett, and, as Mrs. Graft is such person, she is entitled to the 
money. Accordingly, bill of complainant will be dismissed at her 
cost, and on cross-bill decree in favor of Emily R. Graft will be en- 
tered, adjudging her entitled to the money paid into court. 
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COURT OF APPEALS OF NEW YORK. 


ISAAC COLDWATER 
vs. 
L. & L. & G. INS. CO*,; 


The policy provided that it should be void in case of other insurance without 
the consent of the company written thereon. 


Held, That the agent of a foreign corporation intrusted with policy-blanks 
duly signed, which he was authorized to fill up, countersign, and deliver 
to applicants, and who was authorized to fix the premium rates, issue re- 
newals, and indorse consent to other insurance, could waive the required 
indorsement by verbal consent to other insurance. 


Statement of Case by Editor Insurance Law Journal. 

No written opinion was delivered in this case, but the decision 
handed down sustained the ruling of Justice Barker in the court 
below, and ordered judgment absolute for plaintiff with costs. The 
following is the decision appealed from and sustained :— 

SUPREME COURT OF NEW YORK. 


GENERAL TERM, Firth DEPARTMENT. 


ISAAC COLDWATER \ 


v8. 
| 
L. & L. & G. INS. CO.t J} 


Present, James C. Smith, P. J.; George Barker, Albert Haight, 
and George B. Bradley, associates. 

A motion by the plaintiff to set aside a verdict of no cause of ac- 
tion rendered by direction of the trial judge. The plaintiff took an 
exception and the same was ordered to be heard in the first in- 
stance. On the 2d day of July, 1883, the defendant issued to the 
plaintiff its policy covering his stock of merchandise in the sum of 





* Decision rendered, March 20, 1888. 
t Argued October, 1885. Decided January 23, 1886. 
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$1,500 for one year. On the 3d of May following the premises were 
destroved by fire, and this action was brought to cover the loss sus- 
tained. Subsequent to the issuing of the policy and in October of 
the same year, the plaintiff procured from another company a fur- 
ther insurance in the sum of $1,000 on the same property. It was 
admitted that the plaintiff's total loss exceeded the sum of $2,500. 
The only defense interposed was that the subsequent insurance was 
procured without the defendant’s consent, for that reason the pol- 
icy was void by the terms and conditions therein expressed. 


W. N. Coaaswett, for the Plaintiff. 

Sarrertee & Yeoman, fur the Defendant. 

Barker, J. 

The policy contains this condition: “If the assured shall have or 
shall hereafter make any other insurance on the property hereby 
insured or any part thereof without the consent of the company 
written hereon, then this policy shall be void.” No indorsement in 
writing consenting to the subsequent insurance was ever indorsed 
upon the policy. It was therefore incumbent upon the plaintiff to 
prove that the company did in fact give its consent permitting the 
plaintiff to make the additional insurance and waived the provision 
in the policy requiring such consent to be indorsed thereon. On 
proving such facts his right of action would have been complete. 
He now claims that the evidence produced upon the trial fairly 
tended to prove both of these essential facts, and the case was 
mide for the consideration of the jury. 

The defendant is a foreign corporation created by and under the 
laws of Great Britain, with its home office located in London and 
Liverpool. It transacts in this State a large amount of business, re- 
ceiving applications for insurance and Selling its policies through 
its established agents. It appointed W. D. Norton, of Phelps, On- 
tario County, its duly authorized agent to receive proposals for in- 
surance in that village and its vicinity, and to receive premiums and 
to countersign, issue, and renew policies. The company placed in 
his hands blank policies, signed by its executive officers, which he 
filled up with the terms of the application and then countersigned 
and delivered the same to the applicant, and in this manner com- 
pleting contracts of insurance. He was authorized to and did fix the 
premiums to be paid in each instance and remitted them to the 
company, issued renewal certificates, and did on many occasions 
grant permits to the assured authorizing additional insurance on 
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the property embraced in the company’s policies and indorsed such 
consent thereon in writing. 

The powers of an agent of a foreign corporation are prima facie 
co-extensive with the duties and business committed to his care and 
management, and are not narrowed or limited by the instructions 
issued to him by his principal and not communicated to those who 
deal with such an agent. Whatever the company can lawfully do it- 
self, through the agency of its executive officers at its home office, 
can, in general, be done by the agent who represents it in the 
place where the contract is made relative to the business of which 
he is the superintendent: Ins. Co. vs. Wilkinson, 3 Wall., 222; 
Pechner vs. Phoenix Ins. Co., 65 N. Y., 195; Walsh vs. Hartford, 78 
N. Y., 5; Kumy vs. Ins. Co., 36 Hun, 66. 

The case does not disclose that the company placed any limitation 
whatever on Norton’s powers. I have searched the record in vain 
for any provision or direction on the subject. His written appoint- 
ment was given in evidence by the defendants, the concluding 
clause of which is as follows: “Subject to such rules and regulations 
as are or may be adopted by said company, and such instructions as 
may from time to time be given by the officers of the company.” 

The sentence quoted does not contain any words of limitation and 
do not of themselves place any restraint on the powers of the 
agent: Walsh vs. Hartford, supra; Pechner vs. Phoenix. 

The defendant’s counsel cites the first of these cases as an author- 
ity in support of his argument that Norton could not give a valid 
consent for the subsequent insurance unless the same was indorsed 
on the policy. It will be observed that in that case there was an 
express provision written in the body of the policy in the form of a 
mutual covenant that no agent or representative of the company 
should waive any of the terms and conditions of the policy unless 
the same was indorsed on the policy in writing, and the words used 
were these: “It is further expressly covenanted by the parties 
hereto that no officer, agent or representative of the company shall 
be held to have waived any of the conditions of the policy unless 
such waiver shall be indorsed hereon in writing. This policy is 
made and accepted upon the above conditions.” This provision was 
held by the court to be a restriction placed on the agent as to the 
mode and manner in which he should exercise the power conferred 
on him, of which the assured had due notice, and that the agent 
could not waive a condition of the policy by an oral consent. As 
the opinion of the court refutes the defendant’s position and sustains 
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the plaintiff's contention, we extract the following therefrom : 
“That the agent was authorized to consent to the vacancy by the 
written indorsement on the policy is clearly implied from the lan- 
guage of the condition, and if the mode in which his consent should 
be manifested had not been specified, or if no provision upon the 
subject had been contained in the policy, we do not doubt that Car- 
penter (the agent) could have consented either orally or in writing, 
and that his consent in either mode would have bound the com- 
pany. He was a general agent of the company in the locality where 
he resided to make contracts of insurance in its behalf, and was 
vested with large discretionary powers. The power of such an 
agent must, in the absence of special restrictions, be deemed to in- 
clude the power to modify contracts made by him, dispense with 
conditions, and do such acts from time to time as are necessary to 
prevent a forfeiture of policies as a consequence of changes in the 
ownership, situation, or occupation of the insured’s property. * * * 
The company could itself dispense with this condition by an oral 
consent as well as by writing (Trustees vs. Brooklyn Fire Ins. Cov. 
(19 N. Y., 305), and Carpenter, unless specially restricted, would 
have possessed in this respect the power of the principal.” 

In that case the defendant was a foreign corporation, and the 
contract of insurance was made in this State. In the policy here 
the provision is that the consent of the company to further insur- 
ance shall be expressed in writing indorsed on the policy. This was 
not intended to be a special limitation on its agents representing 
the company in foreign States as to the manner in which they 
should exercise the powers vested in them by their appointment. 
It was a provision of the contract reserved to the company for its 
own protection which the company could at any time waive or dis- 
pense with in the same manner as it could any other provision 
inserted for its benefit through the powers which it might confer 
upon its general agents. 

Our attention is called to another provision of the policy as bear- 
ing upon the question as to the manner in which the agents of the 
company should exercise the powers conferred upon them and is as 
follows: “The use of general terms or anything else than a dis- 
tinct, specific agreement, clearly expressed and indorsed on this pol- 
icy, shall not be construed as a waiver of any printed or written 
condition or restriction therein,” 

We are clearly of the opinion that this clause of the contract 
does not have the effect claimed for it and is not a special instruc- 
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tion or limitation as to the particular manner in which an agent 
shall exercise the power confided to him. It is simply one of the 
general provisions of the agreement and applies to all the condi- 
tions and stipulations which may be found in the contract: Stern vs. 
Niagara Ins. Co., 89 N. Y., 315. 

Regarding the condition upon which the defense is based simply 
as one of the terms of the contract and not as a limitation upon the 
powers of the agent, it is unreasonable to argue that the company 
could not waive its observance by an oral arrangement with the 
assured. It was inserted in the policy for its own protection and it 
could voluntarily yield its observance. We refer to Pechner vs. 
Pheenix Ins. Co., supra, for a full discussion of the question. 

But the defendant also contends if it shall be held as a matter of 
law that the agent could give a valid and binding oral consent, then 
as a matter of fact no such consent was given and the evidence did 
not fairly tend to prove it. We are of the opinion that from the evi- 
dence on this subject as presented by the plaintiff, together with the 
circumstances of the case, the jury would have been warranted in 
reaching the conclusion that within one week after the subsequent 
policy was obtained by the plaintiff the defendant’s agent was in- 
formed of that fact and that he did immediately, unhesitatingly 
approve of the plaintiff’s action and that the latter relied upon his 
remarks and expressions as an approval of his action in that re- 
spect. The evidence also tends to prove that subsequent to this 
occasion the plaintiff presented to Norton, the agent, the policy, and 
he then inspected and recognized the same as a contract still in 
force and binding on the defendant, and in answer to an inquiry 
made by the plaintiff expressed the opinion that a certain class of 
property was not covered by the same. Norton was a witness for 
the defendant, and disputed the plaintiffs evidence and the facts 
and circumstances upon which he relied to establish the oral con- 
sent, but it was for the jury to pass upon the question of credibility 
presented by this conflict of evidence. 

We are persuaded that the learned judge who presided at the 
trial did not place his ruling directing a verdict for the defendant 
upon the ground that the evidence was not sufficient to justify a 
finding by the jury that an oral consent was given by the agent 
for the subsequent insurance. 

The motion to set aside the verdict and for a new trial granted 
with costs to abide the event. All concur. 


Vou. XVII.- 24. 
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SUPREME COURT OF CALIFORNIA. 


MENK 
vs, 


HOME MUT. INS. CO.* 


Where the defense was misrepresentation as to value and occupancy, evidence 
was admissible that the application was made out by the agent who knew 
about the premises and that the insured did not know what statements it 


contained to show a waiver of conditions which would otherwise make 
the policy void. 


Application was made for insurance on a building and cellar. The policy 


was simply on the building, but referred to the application for a fuller 
description. 


Held, That it covered the cellar. 
When it was alleged that the insured had burned his property evidence was 
adsnissible of the loss of other property not insured. 

Byrne & Cross, for Appellant. 

Gaytorp & Sxarzs. for Respondent. 

Tempte, J. 

Suit was brought upon a policy of insurance issued by the de- 
fendant, and from the judgment rendered in the action against the 
defendant, and from an order denying defendant’s motion for a new 
trial this appeal is taken. The application and survey were ex- 
pressly referred to and made part of the policy, and it was further 
stipulated that such application and survey should be considered a 
part of the contract and a warranty by the assured, and that any 
false representation, by tne assured, of the condition, situation, or 
occupancy of the property, or any omission to make known any fact 
material to the risk, or any overvaluation, should render the policy 
void. 

Among other defenses, it was claimed that there was an overvalu- 
ation of the property and a misrepresentation as to its value; that 
a portion of the premises was occupied by a tenant as a saloon for the 
sale of liquors, which fact was not mentioned in the application, which 
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stated, as to the occupancy of the premises: ‘‘ First story by the 
applicant as a brewery; the second story as a lodging-house, and 
family residence in the rear.” It was also claimed on the trial. al- 
though there was no special plea of such defense, that the applica- 
tion contained a warranty in the above-quoted language that the ap- 
plicant resided with his family on the premises, whereas, in fact, he 
did not reside there, but the premises were occupied by a tenant. 
In addition to the above language bearing upon this last point, the 
application, in reply to the question, “Fach story, how occupied *” 
has this: “Second story by tenant as a lodging-house.” It is plain 
that there is no representation that the applicant personally resided 
there. The rear was occupied as a residence by the tenant who 
had the lodging-house. 

On the trial the plaintiff was permitted to testify, against the ob- 
jection and exception of the defendant, that the application was in 
fact made out by an agent of defendant by the name of Burckhalter, 
and that the plaintiff did not know what representations it contained; 
and, further, that the agent knew all about the premises, and the 
manner in which they were occupied, and their value. There was 
other testimony to the same effect. It is claimed that this-was er- 
ror, and the case of Menk vs. Insurance Co. (11 Pac. Rep., 654) is 
relied upon as authority. That was a case by the same plaintiff to 
recover for the same loss, the property being insured in the two com- 
panies at the same time, Burckhalter being the agent for both com- 
panies. _ Counsel assert that the language of the two complaints is 
practically identical. In that case this court said, in effect, that the 
complaint alleged that the policy was issued upon an application 
made and signed by the plaintiff, and that such testimony was in 
contradiction of the complaint and should have been ruled but. The 
language of that complaint is not before us, except in the statements 
quoted from the opinoin. In this case the allegation is simply, “a 
copy of the application of plaintiff for said insurance, referred to in 
said policy, is also hereto annexed.” Obviously this is not an alle- 
gation that the application was made out by the plaintiff. Of course 
whoever made it out, it was the application of the plaintiff, and was 
signed by him or his agent. The only point in the offered testi- 
mony was that if the agent, knowing all the essential facts, made out 
the application for plaintiff, the company cannot take advantage of 
defective statements contained in it as not complying with the re- 
quirements of the company; nor would misstatements be fatal to 
the claim of plaintiff, which the agent well knew to be false, when he 
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made out the application, received the money of the applicant, and 
issued the policy. 

The ‘tendency of the decisions is plainly to hold all those condi- 
tions waived which, to the knowledge of the agent, would make the 
policy void as soon as delivered. Otherwise the company would 
knowingly receive the money of the applicant without value re- 
turned, and the whole transaction would be a palpable fraud: 
Kruger vs. Insurance Co., 12 Pac. Rep., 156. This consideration 
answers several points made by the defendant, which need not be 
further referred to. 

It is claimed that the plaintiff was allowed, against the objection 
of defendant, to prove, in making out his loss, the value of property 
not insured. The application describes the property as follows: 
** Viz.: $2,000 on his two-story, frame building and cellar, value $6,- 
700,—the first story occupied as a brewery, the second story as a 
lodging-house, and family residence in rear; $400 on his brewery 
apparatus, such as kettle, beer kegs, tubs, faucets, cooler, and tools, 
value $1,400; $100 on his household furniture contained therein, 
value $300; situate north side Front Street, Truckee, Nevada County, 
Cal.” In the policy the property is described thus: “ Viz.: $2,000 
on his two-story, frame building occupied as a brewery, lodging- 
house, and family residence in rear, situate north side Front Street, 
Truckee, Nevada County, California; $400 on his brewery appara- 
tus; and $100 on his household furniture contained therein; $2,500 
other concurrent insurance permitted, reference being had to appli- 
cation and survey No. 88,038, on file in this office, which is made a 
part hereof.” 

The words “and cellar” are omitted in the policy. The amount 
of insurance, $2,000, was asked upon the frame building and cellar, 
which were together valued at $6,700. No separate valuation was 
placed upon the frame building, nor was any insurance asked upon 
it as a separate property. The cellar was inclosed by the frame 
building, and probably, when he came to write the policy, the agent 
concluded that the two constituted one building. The cellar was in 
the rear portion of the frame building, and “was a stone building, 
having its floor somewhat lower than that of the frame building, and 
rising 13 or 14 feet above the level at that floor, but not as high as 
the ceiling by about 5 feet. ‘It was made of rocks; walls two feet 
thick. Had iron doors. Covered on top with bricks and fourteen 
inches of dirt.’” The application was expressly referred to in aid of 
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the description. There can be no doubt that the cellar was included 
in the policy. 

We are unable to discover any error in the admission of evidence 
in regard to the personal property. Read in connection with the 
application it seems plain that the articles for which the recovery 
was had were included in the policy. We see no injury to the de- 
fendant in the fact that the plaintiff was allowed to testify as to the 
loss of other property beside that which was insured. It was a part 
of the statement asto what was burned, and then it had a bearing 
upon the issue tendered by the defense, that plaintiff had burned 
his own property. 

The plaintiff was allowed to read in evidence his affidavit, which 
was prepared soon after the fire, to make proof of loss. The effect 
of the paper as evidence was expressly limited by the court to show- 
ing that he had made the affidavit. The most that can be said about 
it is that the evidence was immaterial. In the face of the fact that 
the plaintiff had been on the stand, and had testified fully as to the 
facts within his knowledge, we will not presume that the jury could 
have disregarded the positive injunctions of the court. We do not 
think that the error, if it were error, could have prejudiced the 
rights of the defendant. It does not appear that the affidavit was 
ever sent to the defendant, and if it had been, and the defendant 
set up as a defense the alleged breach of the contract in making 
the statement charged to be false, we see no materiality in it. 

The evidence offered to show that liquor had been sold to Indians, 
admitting its materiality, was clearly incompetent. 

The defendant is not in a position to make the point that, by the 
terms of the contract, if the parties could not agree upon the amount 
of loss, it should be referred to arbitration. Waiving the question 
as to whether it should have been pleaded, there is no specification 
in the statement on motion for a new trial of insufficiency of the evi- 
dence, under which it could be raised. A general statement that 
there was no evidence which proved, or tended to prove, that the 
plaintiff at any time complied with or performed all the conditions 
or any of the conditions of the contract of insurance by him to be 
performed, would not be sufficient. Judgment and order affirmed, 

We concur. McKinstry, J.; Paterson, J. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MANUFACTURERS’ F. & M. INS. CO.‘ 
vs. 
WESTERN ASS’E CO.* 


A reinsurance policy provided that it should be void in case of change of 
title without consent, the policy was a printed form ordinarily used for 
direct insurance and contained provisions intended to regulate the con- 
duct of the owner. But it contained a special provision, inserted in view 
of its character as a reinsurance contract, that it should be subject to the 
same risks, conditions, valuations, indorsements, privileges, and assign- 
ments as those assumed by the reinsured company. The reinsured com- 
pany consented to a change of title under a foreclosure sale. 

Held, That the liability of the reinsured was not avoided by failure to obtain 
its consent. 

Wm. Cares Lorine, for Plaintiff, 

H. D. Hype, for Defendant. 

Know ton, J. 

The contract entered into by the defendant with the plaintiff dif- 
fered materially from an ordinary contract to insure a general owner 
against damage to his property by fire. While, in a sense, it was 
an insurance upon property, it was strictly a contract of indemnity 
against risk under another contract which had been entered into by 
the assured. The assured was not the owner of the property at 
risk, and had no.relation to it, except as insurer under the original 
policy. In that relation it had an insurable interest in it, and could 
enter into any proper contract for the protection of that interest: 

Railroad Co. vs. Insurance Co., 98 Mass., 420. But, manifestly, 

many provisions appropriate to an ordinary agreement with the 

owner of property for the insurance of it could have no proper 
application to the agreement made by these parties. The defense 
relied on is that there was a change of title to the buildings and 
machinery xeferred to in the defendant’s policy, and an assignment 
of the policy issued by the plaintiff upon them, and an assent by the 
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plaintiff to that assignment, all without the consent of the defendant. 
It appears from inspection of the defendant’s policy, and is agreed 
by the parties, that it was prepared upon a printed blank, commonly 
used in writing policies to insure against loss upon property by the 
owners of it. This blank contained stipulations making void the 
policy if, without the written consent of the company, the subject of 
the insurance should be sold or transferred, or any change should 
take place in title or possession, or the policy should be assigned 
before loss; and these stipulations appear in the policy declared on. 

It is often doubtful how far provisions which relate to the conduct 
of an assured person as general owner of that which is the subject 
of the contract should be given effect in a policy to indemnify against 
a risk which the assured has taken upon the property of another. 
That can only be determined in a given case by a careful scrutiny 
of the different parts of the writing to ascertain its meaning. - When- 
ever words are found in a contract which can have no proper appli- 
cation to the subject to which it relates, they cannot be regarded; 
and not infrequently the careless use of printed blanks compels rec- 
ognition of this rule. The policy in this case contained many pro- 
visions which were originally intended to regulate the conduct of an 
owner in relation to his property before and after a possible fire. 
The nature of the risk against which it insured, if there were no 
special stipulation pertaining to it, would suggest troublesome ques- 
tions with reference to the applicability of these provisions to this 
peculiar kind of insurance, some of which it might be necessary to 
decide. But, in connection with the statement of the risk, the fol- 
lowing sentence was inserted, which relieves the case of this diffi- 
culty: “This policy to be subject to the same risks, conditions, val- 
uations, indorsements, privileges, assignments, and mode of settle- 
ment, as are or may be assumed or adopted by the Manufacturers’ 
Insurance Company; and the loss, if any, and expense of adjust- 
ment, payable, pro rata, at the same time and in the same manner, 
as by saidcompany. Other insurance permitted.” By this language 
the defendant bound itself by what had been, and by what might be, 
assumed and adopted by the plaintiff, properly pertaining to the 
risk which it was reinsuring. This agreement rendered nugatory 
many printed portions of the policy in which it was inserted. This 
was special and peculiar, pertaining directly to the subject-matter 
of the contract; and it controlled those parts of the policy which 
were inconsistent with it. It assumed knowledge on the part of the 
defendant of all the terms and conditions of the plaintiff's policy, and 
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it implied that the plaintiff, as the original insurer, might properly 
“assume or adopt” “risks, conditions, valuations, indorsements, 
privileges, assignments, and mode of settlement,” without materi- 
ally changing the nature of the liability created by the original pol- 
icy. It did not authorize the plaintiff to charge the defendant by 
the assumption of a new risk of a different character, or to materi- 
ally enlarge the existing one; but it covered whatever an insurance 
company, in accordance with the general usage of such companies in 
like cases would do, in the proper performance of its duty, for the 
continuation of the same risk, having due regard to the rights and 
interests of both insurer and insured. 

The plaintiff consented to that which continued its liability under 
the policy which it had issued. When the trustee of the mortgage 
bondholders, to whom the policy was payable, took measures to 
foreclose his mortgage, and the property was bought, under a judi- 
cial sale, by an agent of these bondholders, there was a change of 
title, although the mortgagor, under the law of Indiana, still had a 
year in which to redeem, by paying the mortgage-debt. It was 
provided in the policy issued by the plaintiff that a change of title, 
not assented to in writing by the company, should render the policy 
void. Thereupon, to continue the insurance, the plaintiff assented 
in writing to this change, and also to an assignment of the policy, 
made by the mortgagor to the purchaser at the judicial sale, who 
represented the bondholders, and who afterwards held the policy in 
the same interest as the mortgagee had done, to whom it was at first 
made payable. The only change which occurred was hardly more 
than a technical transfer of the legal estate. The validity of the 
policy was preserved by the plaintiff's indorsement of consent upon 
it. The defendant, in the sentence which we have quoted, expressly 
agreed that its policy should be subject to “indorsements” and “as- 
signments” upon the plaintiff's policy, to be afterwards “assumed 
or adopted ” by the plaintiff. The language chosen was apt to ccver 
what the plaintiff did, and fully justified it. The defendant, there- 
fore, cannot now be relieved from liability on the ground that a 
change in ownership which did not affect the risk was assented to 
by the plaintiff to prevent a forfeiture. This conclusion not only re- 
sults from a proper construction of the language of the parties 
touching this subject, but is consistent with the manifest purpose 
and spirit of their contract. The defendant agreed to assume half 
the risk of the plaintiff upon the buildings and machinery insured. 

t was expressly agreed that the plaintiff should retain at its own 
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risk an equal amount under its own policy. Both parties understood 
that an insurance company, to do a successful business, must deal 
equitably with its patrons, and hold itself in readiness to consent to 
changes in the situation and ownership of subjects of insurance which 
do not affect the risk, and which the necessities or convenience of 
policy-holders require. Contracts for reinsurance are properly 
made with reference to this recognized principle. And it is not un- 
natural that discretionary power should be given the original un- 
derwriter with reference to modifications of the contract which are 
commonly made, and which do not change its character. A partial 
guaranty for the proper exercise of that discretion may be obtained, 
as was done in this case, by requiring the reinsured company to con- 
tinue to carry, on its own account, a part of the risk reinsured. The 
interests of all parties may be served, and their rights protected, by 
inserting in the contract a liberal provision, like that in the policy 
before us. Courts of New York, and also of Maryland, in dealing 
with somewhat different questions under policies of reinsurance, 
have reached conclusions not unlike our own: Jackson vs. Insur- 
ance Co., 99 N. Y., 124, 1 N. E. Rep., 539; Insurance Co. vs. Cas- 
how, 41 Md., 59. Judgment affirmed. 


SUPREME COURT OF LOUISIANA. 


STATE ) 


WOODS er a+} 


A clear distinction exists in law, as well as in fact, and must be observed by 
courts, between the business of an insurance agent, and that of a person, 
firm, or corporation conducting or doing an insurance business. 

In the contracts of insurance negotiated by insurance agents, the latter act 
only in a representative capacity, as intermediaries between the insured 
and the companies which they represent. In such contracts they do not 
own the premiums which they receive. They are not the insurers; hence 
never personally liable for losses. 

Therefore they are not personally liable for licenses exacted by law of persons, 
firms, or corporations who do and conduct an insurance business. 

A suit to enforce such a license against the agents personally cannot be main- 
tained. 


* Decision rendered, February 13, 1888. re 
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Harry H. Hatt, Gus. A. Breaux, and F. C. Zacnarte, for Appellants. 
W. B. Sommervitte and Joun McEnrry, for Appellee. 


Pocug, J. 

Defendants, who are engaged in the business of insurance agents 
in the city of New Orleans, resist the claim of the State for licenses 
under the provisions of section 7 of act No. 101 of 1886, which reads 
as follows: “Sec. 7. Be it further enacted,” etc., “that each and 
every insurance company [society], association, corporation, or other 
organization, or firm, or individual, doing and conducting an insur- 
ance business of any kind,—life, fire, marine, river, accident, or 
other,—in this State, whether such company, society, association, 
corporation, or other organization or firm or individual; is located 
or domiciled here, or operating here through a branch department, 
resident board, local office, firm, company, corporation, or agency of 
any kind whatsoever, shall pay a separate and distinct license on 
said business for each company represented; and said licenses shall 
be based on the gross annual amount of premiums on all risks 
located within the State, upon risks located in other States or 
foreign countries upon which no license has been paid therein, as 
follows, to wit.” 

They appeal from a judgment which condemned them to pay the 
licenses as claimed, with interest of two per cent per month on the 
amounts thereof, and with a recognition of a first privilege in favor 
of the State on their property. Their main contention hinges upon 
the fact, as alleged by the State, and proved by the record, that 
theirs is a business of insurance agency, and that they are therefore 
not amenable to a law which deals altogether and exclusively 
with corporations or persons “doing and conducting an insurance 
business.” 

' Under no rule of construction can the plain language of the 
statute hereinabove transcribed be held to refer to any other 
persons, firms, or corporations but those who actually conduct an 
insurance business. A person, firm, or corporation who does an 
insurance business takes risks and issues policies of insurance on its 
own account and responsibility. Those who carry on the business 
of insurance agents act only in a representative capacity, and place 
risks in insurance companies or corporations either by soliciting 
business for their principals, or in accepting for them risks or insur- 
ance business, when tendered by third persons who desire to be 
insured. Insurance agents, in transacting their business, are not 
insurers. They are not the recipients or beneficiaries of the pre- 
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miums paid on policies, and they cannot become personally liable 
for losses incurred under the risks accepted for their principals. In 
insurance contracts they occupy neither of the relations of insurer 
or insured, but they are merely intermediaries between those two 
classes of contracting parties. Hence such persons cannot be legally 
held or defined to be persons or firms or corporations doing and 
conducting an insurance business of any kind. 

It appears from the record that insurance agents are only amena- 
ble to the law which requires them to be authorized to be cited and 
to stand in judgment in our courts as mandatories of the insurance 
companies or corporations for whose account they enter into insur- 
ance contracts, either in suits for liabilities growing out of such con- 
tracts (acts 1887), or “for all purposes connected with licenses and 
taxation ” (act 101 of 1886, § 7); and it appears that these defend- 
ants have fully complied with the requirements of the statute. The 
distinction between a person or corporation doing an insurance 
business and an insurance agent is clearly discernible, in law as well 
as in reason, and it has been observed and enforced by judicial 
authority. In dealing with the subject of insurance agents in the 
case of New Orleans vs. Lloyds (31 La. Ann., 781) this court used 
the following language: ‘They negotiate insurance upon commis- 
sion, and to increase their income they procure authority from 
foreign companies to place risks for them, and * * * they solicit 
the patronage of persons desiring to insure. * * * They are under 
no obligation to solicit for any particular company; each company 
simply agreeing to accept such risks as they may place for them. 
* * * This business is conducted in their own behalf and interest; 
they renting and furnishing their own offices, and defraying all 
expenses out of their own means. * * * The policies delivered are 
issued by the companies at the places where they are domiciled; 
and said companies have and keep no offices here. Under this state 
of facts, it is manifest that the business carried on by these parties 
is a distinct, separate, and individual industry or occupation, and 
only taxable as such.” That case was followed by the present bench 
in the case of City vs. Insurance Co., 33 La. Ann., 11. 

The defendants in the instant case are shown by the record to be 
precisely the insurance agents described in the quotation from the 
case in 31 La. Ann., and we know of no law, and have been referred 
to none, which proposes to tax them in their said “separate and 
individual industry or occupation.” The attempt of the State, by 
means of this proceeding, is to make them personally liable for the 
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license which is contemplated for the companies or corporations 
which they represent, and to subject their own property to the 
privilege created in favor of the State against the property of the 
parties who may own the license provided for by the statute. Such 
a proposition finds no sanction in reason or justice, and much less in 
the very law under which the proceeding has been instituted. 
Hence the judgment appealed from cannot be sustained. 

It is therefore ordered, adjudged, and decreed that the judgment 
rendered below against.the defendants be annulled, avoided, and 
reversed, and that the rule herein taken against them be discharged 
and dismissed, without costs to defendants in either court. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BRYAN 
v8, 
TRADERS’ INS. CO.* 


A conveyance by a deed absolute in form and recorded, together with a bond to 
reconvey which is not recorded, and conditioned upon the grantor indem- 
nifying the grantee against damage by reason of the latter having be- 
come surety for the former, is a mortgage and not a sale as between the 
parties. 

The statute making such unrecorded bond of no effect as against parties hav- 
ing no notice of it, does not affect the case where such party is a company 
insuring the grantor, and a policy provision prohibiting the sale of the 
property is not violated by such conveyance. 

Mortox, C. J. 
The policy in suit is of the standard form provided by our statute, 
and contains the provision that the policy shall be void if, without 
the written assent of the company, “ the said property shall be sold.” 

After the policy was issued, the plaintiff, who is the assured, con- 

veyed the building insured to one Mary Madigan by a deed, abso- 

lute in form, which was duly recorded. At the same time, and as a 

part of the same transaction, the said Madigan executed to the as- 

sured a bond, upon the condition that she would reconvey the prop- 
erty to him upon his indemnifying her against any damage by reason 


* Decision rendered, January 2, 1888. 
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of her having become his surety in a recognizance in a criminal 
suit. This bond was never reeorded. Afterwards said Madigan, 
with the knowledge and for the benefit of the plaintiff, mortgaged 
the premises to one Gallagher for the sum of $3,000, which mortgage 
was recorded, but there was no seal to it, and nothing was paid 
upon it. After the loss the said mortgage was discharged, and said 
Madigan reconveyed the premises to the plaintiff, the condition of 
her bond having been performed. 

It is clear that, as between the parties, the transaction between 
the plaintiff and Madigan constituted a mortgage. Its purpose was 
not to convey an absolute estate, but to give security for the per- 
formance of a duty by the plaintiff. It has been repeatedly held 
that such a transaction was a mortgage, although the bond te recon~ 
vey is not recorded: Murphy vs. Colley, 1 Allen, 107; Foote vs. In- 
surance Co., 119 Mass., 259; Walsh vs. Fire Ass’n, 127 Mass., 383. 
The last-cited case is singularly like the case at bar upon this point, 
and it was held that, although the plaintiff had given a deed of the 
premisés insured absolute in form, taking back a defeasance which 
was never recorded, he was only a mortgagor, and still had an in- 
surable interest. The defendant contends that, although this trans- 
action was a mortgage as between the parties, yet as to the defend- 
ant it is to be treated in all respects as an absolute conveyance, 
He relies upon the provision of the statute that “when a deed pur- 
ports to contain an absolute conveyance of real estate, but is made 
defeasible by a deed, bond, or other instrument, the original deed 
shall not be thereby affected, as against any person other than the 
maker of the instrument of defeasance, and his heirs and devisees 
and persons having actual notice of it, unless such instrument is 
recorded in the registry of deeds for the county or district in 
which the real estate to which it relates is situated.” Pub. St., c. 
120, § 23. 

The purpose of requiring the instrument of defeasance to be re- 
corded, is to give notice to purchasers, attaching creditors, and 
others who may become interested in the estate, and may rely upon 
the apparently absolute deed, and thus be misled by the record if 
the defeasance is not recorded: Bayley vs. Bailey, 5 Gray, 505; 
Pratt vs. Harlow, 16 Gray, 379. Looking at the object of the stat- 
ute, and the mischief intended to be guarded against, we are of opinion 
that it does not apply toa case like this, where the defendant makes 
no claim to the property, and could not in any way have been mis- 
led by the failure to record the defeasance. 
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Ti ¢efendant relies upon Foote vs. Insurance Co , 119 Mass., 257. 
Some of the expressions in the opinion support his claim; but 
they were not necessary to the decision, which may be supported 
upon the ground that under the peculiar terms of the policy in that 
case, providing that it shall be void if any change takes place in the 
title or possession of the property, a mortgage would avoid the pol- 
icy. The question before us was not involved in that case; but in a 
later case, where the question was involved, it was held that a person 
who had given an absolute deed, taking back an instrument of de- 
feasance which was never recorded, was a mortgagor, and as against 
the insurance company had an insurable interest. The opinicn 
written by the same justice states that “the rights of the parties un- 
der this contract of insurance are to be settled according to the rela- 
tions which were in fact created between the parties to these con- 
veyances, although the defeasances were never recorded. It is not 
a question between the plaintiff and attaching creditors and pur- 
chasers without notice:” Walsh vs. Fire Ass’n, ubi supra. We do 
not consider that the attempted mortgage from Madigan to Galla- 
gher is of any importance. Having no seal, it was inoperative, and 
does not affect the rights of the parties: Bank vs. Springfield Cong. 
Soc., 127 Mass., 516. 

We are, then, to regard the plaintiff as in the position of one who, 
after a policy is issued to him, mortgages the property insured; and 
the remaining question is whether such mortgage avoids the policy 
under the provision that it shall be void “if the said property shall 
be sold” without the written assent of the company. We do not 
understand the defendant to claim that this would be the effect of 
a mortgage, and it is clear that such would not be the effect. After 
the mortgage, the plaintiff retained an insurable interest to the same 
extent as before.. He was interested to the amount of the whole 
value of the premises, and would bear all the loss in case of fire. 
It has been repeatedly held in this and other jurisdictions that, 
where a policy contains a condition that it shall be void upon an 
alienation by sale or otherwise, a mortgage does not avoid the pol- 
icy: Judge vs. Insurance Co., 182 Mass., 521, and cases cited. 
* Alienation” is a broader term than “sale.” A mortgage is not a 
sale, and it cannot fairly be contended that the policy in suit was 
avoided by the mortgage made by the plaintiff. Verdict to stand. 





1888. ] Elliott vs. Ashland Mut. Fiie Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


ELLIOTT 
vs. 
ASHLAND MUTUAL FIRE INS. CO.* 


The policy in suit was issued instead of another for a nominal consideration 
‘as per resolution of the directors extending the time of all renewed pol- 
icies to five years.” The previous policy had been avoided during its ex- 
istence by a sheriff’s sale, but prior to the issue of the substituted policy 


the purchaser had entered into a contract for reconveyance to the in- 
sured. 


Held, That if the second policy was issued with a notice of the change that 
had taken place in the title, it was a waiver of the forfeiture. 

Held, That the interest of the insured under the agreement to reconvey was 
a fee-simple absolute within tue meaning of the policy. 


Held, That the question of notice of change in title under the evidence was 
for the jury. 


James Ryan and M. M. L’Vettz, for Plaintiff in Error. 
Wiwiam A. Marr, for Defendant in Error. 


Cuark, J. 

The policy in suit. was “issued instead of one bearing the same 
number, upon payment by the insured of the policy-fee of one dol- 
lar, as per resolution of the directors extending the time of all re- 
newed policies to five years.” It was not in the form of a renewal; 
it would seem to have been intended as an extension or continuance 
of the renewal policy of 18th March, 1881. Both bore the same 
number, referred to the same application, and were upon the same 
property. One was given “instead” of the other, “extending the 
time ” to five years. It may be, therefore, that neither the policy nor 
any of the by-Jaws required a disclosure of the intervening incum- 
brances; but it is plain that by the sixteenth condition of the policy 
the contract of insurance had on the 30th December, 1882, ceased to 
exist. Under a proceeding at law, the property insured had been 
levied upon by the sheriff, and on that day the interest of the as- 
sured was sold, and one Charles G. Murphy became the purchaser 


* Decision rendered, January 3, 1888. 
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and owner thereof. After that, for almost a year, Elliott had no 
title whatever in the property, and of course there could be no valid 
subsisting insurance, where there was no insurable interest; there 
would be nothing in such case for the policy to operate upon. It 
was competent, however, for the company after the agreement of 
31st December, 1883, by the terms of which Murphy had agreed to 
convey to Elliott, to waive the forfeiture caused by the sheriff’s sale; 
in which event the obligation of the policy would re-attach, and the 
contract be continued. If the policy of 18th March, 1884, upon 
which this suit was brought, was issued as an extension of the pre- 
vious policy of 1881, with notice of the change which had taken 
place in the title, it was certainly in itself an express waiver in writ- 
ing of the forfeiture which had previously occurred. 

It was one of the conditions of the policy that if the interest in the 
property was “a leasehold or other interest, not fee-simple absolute, 
it must be stated in the policy; otherwise the same shall be void.” 
The contention of the company is that Elliott’s interest was under 
the agreement of 31st December, 1883; that his title was not abso- 
lute or in fee-simple; that the condition of the title was not stated 
in the policy; and that therefore the policy was void. But the 
agreement with Murphy was for a conveyance of the fee. Elliott 
thereby became the equitable owner of the property, subject to the 
payment of the purchase money, which was a lien or incumbrance 
upon it; and this, as respects the contract of insurance, was equiva- 
lent to the fee: Insurance Co. vs. Dougherty, 102 Pa. St., 568. 
“ When a policy provides that, if the title is not absolute, it must be 
so stated in the policy, or it shall be void, the question is—First, 
whether the insured had really an insurable interest in the prop- 
erty; and, second, whether, if the property 1s destroyed, the entire 
loss falls upon him: 1 Wood, Ins., 195, citing Hough vs. Insurance 
Co., 29 Conn., 10. See, also, Insurance Co. vs. Kelly, 32 Md., 421; 
Insurance Co. vs. McCulloch, 21 Ohio, 176; and Pelton vs. Insurance 
Co., 77 N. Y¥., 605. The cases in this court are to the same effect. 
After a contract for the sale of real estate, the purchaser is the 
equitable owner thereof, and, being responsible for the purchase 
money, is liable to the whole loss that may befall it, including the 
loss of the buildings by fire: Reed vs. Lukens, 44 Pa. St., 200. He 
is not guilty of misrepresentation if he states that the premises are 
his, although he has not paid the purchase money: Coursin vs. In- 
surance Co., 46 Pa. St., 323. Upon this ground it was held in In- 
surance Co. vs. Wilgus (88 Pa. St., 107), that for the purposes of 
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insurance, the holder of an equitable title, under articles of agree- 
ment, may be said to be vested with the entire, unconditional, and 
sole ownership. This question has been more fully considered by 
this court in a very recent case in the eastern district (Insurance 
Co. vs. Dunham), and we think it is unnecessary to further discuss 
it here. 

The substantial question for the jury was whether or not, at the 
issuing of the policy of 18th March, 1884, the company had notice 
of the sheriff’s sale to Murphy, and of the agreement of Murphy to 
reconvey the property to Elliott. It must be conceded that the evi- 
dence on this point was meager, and to some extent unsatisfactory, 
but there was some evidence,—enough, we think, to send the case to 
the jury. We do not desire to discuss the testimony,—in so doing 
we might prejudice the next trial; but having stated the law appli- 
cable to the case, and suggested the questions of fact which were 
proper for the jury, we send the case back for another trial. 

The judgment is reversed, and a venire facias ne novo awarded. 


SUPREME COURT OF PENNSYLVANIA. 


BOMBERGER 
Us. 


UNITED BRETHREN MUTUAL AID SOCIETY 


OF PENNSYLVANIA. 


B. insured his life in favor of C., who had no insurable interest. After the 
death of B. the company was notified in behalf of the widow and heirs 
not to pay to C., but did so. 

Held, That there was no contract with the widow and heirs and no legal*ca- 
pacity existed in them as such to collect the money or forbid its pay- 
ment. 

Held, in a subsequent suit by the executrix against the company in the ab- 
sence of any previous notice by her as such not to pay C., that there could 
be no recovery. 


* Decision rendered, October 4, 1886. 
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Report of Decisions. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


HOTEL-MEN’S MUT. BEN. ASS’N 
US. 
BROWN et au.* 


A voluntary association may prescribe the manner in which a beneficiary 
may be changed and it becomes a part of the contract. A change of bene- 
ficiary to be valid must conform to the mode prescribed in the constitu- 
tion and by-laws. 

Where the constitution required the change of beneficiary to be made on a 
prescribed blank and provided that the benefits should be paid to the 
party designated by the application as shown by the books of the corpora- 
tion or designated by will of the insured, the assignment of the policy to 
a creditor which was not made in the prescribed form and of which the 
company had received no notice, would not defeat the claims of the origi- 
nal beneficiary named on the books. 


H. H. C. Mutter, for Complainant. 

Assott & Baker, for A. Daws. 

Natuan ©. Mitter, for George C. Brown. 

Buopaett, J. 

This is a bill of interpleader, filed by the Hotel-men’s Mutual 
Benefit Association, to determine who is entitled to the payment 
of a benefit-fund or death-loss accruing by reason of the death of 
George C. Brown, a member of the association. It appears from 
the proof that George C. Brown held a certificate of membership in 
the complainant company, and was a member in good standing 
from the fifth of February, 1881, until his death, on the sixth of 
December, 1886. At the request and by the direction of Brown, 
his wife, Kate W. Brown, was designated in his application for mem- 
bership as his beneficiary, to whom all benefits accruing from the 
association in the event of his death were to be paid, and her 
name stood upon the books of the association as his beneficiary at 
the time of his death. 


* Decision rendered, December 5, 1887. 
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Section 7 of article 2 of the constitution of the association pro- 
vides that any member wishing to change his beneficiary must pro- 
cure a blank form from the secretary, which, being filled out and 
properly attested, shall be returned to the secretary, when the nec- 
essary changes will be made on the books of the association. And 
section 1, art. 5, provides that benefits payable on the death of a 
member shall be paid to the person designated in his application for 
membership as shown by the books of the association, or as ordered 
by his last will and testament. 

' Before August 6, 1886, Brown had become indebted to defendant 
A. Daws in the sum of $1,763, as shown by his promissory notes, 
and on the day last mentioned, Brown executed a paper assigning 
his policy in the complainant company to Daws, to be held by Daws 
till all amounts due him were paid. And after this paper was exe- 
cuted and delivered, Brown became indebted to Daws in the further 
sum of $725.50. No application was made by Brown to change the 
name of his beneficiary on the books of the association, and no no- 
tice was given by Daws of any assignment of this policy prior to 
Brown’s death; and at the death of Brown, Mrs. Kate W. Brown ap- 
peared by the books to be entitled to the payment of the benefits 
accruing on his death. Daws, as the assignee of the policy, and 
Mrs. Brown, as the beneficiary named in the application and on the 
books of the company, both claimed payment of the death-loss, and 
complainant company filed this bill of interpleader to have the ques 
tion of their respective rights settled by the court. 

In the case of Lamont vs. Mutual Ben. Ass’n, 30 Fed. Rep., 817 
(decided in this court), the assured had during his life-time changed 
his beneficiary, and the change had been accepted by the company, 
and entered on its books, and it was held that this transfer was 
operative, and divested the rights of the beneficiary named in the 
application; but in that case the provisions of section 7, art. 2, had 
been substantially complied with. Here there has been no attempt 
to effectuate a change of beneficiary by a compliance with the terms 
of this section 7. It will be noted that constitutional provision for a 
change of beneficiary says it must be done on a prescribed form of 
blank, which is given in the by-laws, which also require the signa. 
ture to be attested by an acknowledgment before a notary public or 
justice of the peace; and the application for membership signed by 
the assured in this case stipulates that the receipt of the parties to 
whom he designates his death-loss is to be paid shall be a full satis- 
faction of all claims that any of his heirs or assigns may have upon 
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the association. Here is a very cogent reason why, if the benefici- 
ary is changed, it shall be done according to the forms prescribed. 
This mode of transferring the fund or changing the beneficiary was 
undoubtedly adopted in order to secure certainty as to who was en- 
titled to the payment of the death-loss, that the association might 
know on the death of a member whom they could safely deal with. 
There can be no doubt, I think, but what a voluntary association 
of this kind can prescribe the manner in which its benefits may be 
assigned or transferred, and that these regulations become a part 
of the contract. There would, I think, be no right to change the 
beneficiary of this assured, but for the provisions for doing so in 
the constitution and by-laws of the association; and a transfer, to be 
valid, must conform to the mode in which the constitution and by- 
laws of the company say it may be changed. Any attempt to make 
such a transfer should be strictly construed: Holland vs. Taylor, 9 
W. Rob., 606; Hellenberg vs. Independent Order, etc., 94 N. Y., 584. 
The application for membership designated Mrs. Kate W. Brown, 
the wife of the assured, as his beneficiary, and she was so desig- 
nated on the books of the association. This made a contract in her 
favor on which a suit would have been maintained for this death-loss. 
The constitution and by-laws of the association provided a mode by 
which her right to this benefit-fund could be divested; but, in or- 
der to so divest it, that mode must be strictly followed. It was not 
so followed, and hence I am of opinion that what was done in that 
direction was not operative to divest her of her right, and the 
amount of the death-loss which has been paid into court by the as- 
sociation should be paid to Mrs. Brown, less the costs of this suit. 





1888.) Piltsburgh Boat-yard Co. vs. Western <Ass’e Co. 


SUPREME COURT OF PENNSYLVANIA. 


PITTSBURGH BOAT-YARD CO. | 


US. 
WESTERN ASS’E CO.* 


The agent of the insured applied for insurance to a broker, who in turn took 
the risk to a general agent of the company, who placed it and gave a polic 
therefore. The broker, who had money of the insured for the purpose, o 
fered to pay the premium, but the agent, expecting to write another pol- 
icy on the same risk, told him to wait until that was done. The premium 
was then charged on the agent’s books to the broker and credited to the 
company. 

Held, That the question whether there had been an actual payment of pre- 
mium as required by this policy was for a jury, it appearing that the 
company received the money in due course, and that the agent eventu- 
ally received the amount from the broker. 


Were & Garrison, for Plaintiff in Error. 
J. M. Coox and J. S. Frreuson, for Defendant in Error. 


Wits, J. 

This action was brought upon a policy of insurance against loss 
by fire. The defense was the non-payment of the premium. The 
important question raised by the assignments of error is whether 
there was evidence upon this subject that should go to the jury 
The facts were not involved in controversy, and are as follows: 
Speer, acting for the plaintiff, applied to Conway, an insurance 
broker and solicitor of risks, for insurance upon the plaintiff’s prop- 
erty. Conway took the risks to Biggert, who was an insurance 
agent, and the general agent in Pennsylvania for the defendant 
company, to be placed in suitable companies. As general agent, 
he placed $1,500 of the amount desired in the defendant company, 
and countersigned and delivered a policy therefor. Conway had 
$105 of the plaintiff's money in his hands, with instructions to use it 
for paying premiums on policies of insurance. He communicated 
this fact to Biggert, and offered to pay the premium on this policy, 


* Decision rendered, January, 3, 1888. 
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amounting to $90; but Biggert, who was negotiating for another 
policy of like amount, upon the same property, said it might just as 
well remain in the hands of Conway until the other policy was ob- 
tained, when both could be paid for at the same time. The pre- 
mium was then charged on Biggert’s books to Conway, in whose 
hands he knew the money to be, and the company defendant was 
credited with it. In due course of business, he remitted it to the 
company, in whose hands it remained until after this suit was 
brought. This is not, therefore, the case of one who attempts to re- 
ceive the benefit of insurance without the payment of the premium; 
for the money with which to pay it had left the hands of the as- 
sured, and been placed in those of the broker before the policy was 
obtained. The real question is whether the assured, notwithstand- 
ing the payment of the money by, and the delivery of the policy to, 
him, is to lose the benefit of his contract by reason of the course of 
dealing between the intermediate agents. Speer:had paid to Con- 
way, the broker. Conway had offered the money to Biggert, the 
general agent of the defendant. Biggert had charged it up to Con- 
way, and paid his principal in the ordinary course of his business. 
The policy had been delivered. What remained to be done except 
for Biggert and Conway to settle the transaction between them- 
selves which each had in effect settled with his principal ? 

We are decidedly of opinion that, upon this state of facts, the 
question of payment wus for the jury. It was nota question whether 
the adjuster had waived or could waive a condition in the policy; 
nor whether Biggert, the general agent, had power to change the 
terms or conditions of insurance, but whether there was actual pay- 
ment. As to the assured there was no doubt, for it was admitted 
that the money had left Speer’s hands for this very purpose. As to 
the insurer there was the fact that the money had been actually 
paid in the usual way to Biggert, and received without objection. 
The open question was over the credit given by Biggert to Conway. 
If this had been given in the usual manner, making Conway his 
debtor for the amount which he paid for him to defendant, the jury 
would have been fully justified in finding the fact that the premium 
was paid. This was for the jury. The giving of a binding instruc- 
tion to find for the defendant was therefore error, and for this the 
case must go back for another trial. 

Judgment reversed, and venire facias de novo awarded. 





1888. | Skillings vs. Massachuselts Benefit Ass'n. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


D. NELSON SKILLINGS ) 


Us. > 
MASSACHUSETTS BENEFIT ASSOCIATION.*} 


A person whose only relation to the insured is that of creditor is not a depend- 
ent within the Massachusetts statutes 1874 and 1877, authorizing the or- 
ganization of benevolent societies for the purpose of insuring those de- 
pendent upon the members, and cannot recover on certificates payable to 
him where he is described in the application as a dependent. 

The statute of 1882, enlarging such powers to include creditors, where it did 
not appear that the organization had ever done anything to make valid a 
promise originally void, could not aid the case. 


Fiep, J. 

The exceptions in this case are meager, but it appears that the 
defendant was an association doing business under the provisions 
of Pub. St., c. 115, and that it issued two certificates of membership 
on the life of Edward A. Clapp for sums of money to be paid on 
his death to the plaintiff, who was described in the application as a 
dependent. The plaintiff was not a relative of Clapp’s, and his only 
relation to him was that of a creditor. It is said in the plaintiff's 
brief that the certificates were issued, respectively, on February 
18, 1885, and March 9, 1885 and it is alleged in the declaration that 
Clapp died on February, 3, 1886. The reference in the exceptions 
to Pub. St., c. 115, plainly shows that this is a corporation organized 
“for the purpose of assisting the widows, orphans, or other persons 
dependent upon deceased members:” id., § 8; St. 1877, c. 204; 
St. 1874, c. 375. The powers of corporations organized under 
these statutes were enlarged by St. 1882, c. 195, so as to include 
among the persons to be benefited other relatives of deceased mem- 
bers besides widows and orphans. A person whose only relation to 
the deceased member is that of a creditor is not a person depend- 
ent upon him, within the meaning of these statutes, and the prom- 
ise to pay the plaintiff is void. Such a promise is beyond the 


* Decision rendered, March 1, 1888. 
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powers of the association, and contravenes the intention of the 
statutes under which the association was organized. The plaintiff 
cannot, therefore, maintain an action on this promise, either for his 
own use, or for that of any other person: Briggs vs. Earl, 139 
Mass., 473, 1 N. E. Rep., 847; Legion of Honor vs. Perry, 140 Mass., 
580, 5 N. E. Rep., 634. St. 1885, c. 183,—passed after these cer- 
tificates were issued,—does not affect the case, for these among 
other reasons: That it does not distinctly appear that this corpora- 
tion was such an organization as could avail itself of the rights, 
powers, and privileges conferred by this act (id., § 1), or, if it could, 
that it had ever done so, or that it had done anything that could 
make valid the promise to pay the plaintiff, which was void when it 
was made. As the designation of the plaintiff as the person enabled 
to receive the sums payable on the death of Clapp is void, we can- 
not determine in this suit to whom they should be paid, if payable 
to any one. Exceptions overruled. 


SUPREME COURT OF RHODE ISLAND. 


Ocroser Term, 1887. 


RHODE ISLAND NATIONAL BANK 
Us. 


FRANKLIN A. CHASE anv JOHN McAUSLAN.* 


A: took out policies of insurance on his life, payable to himself. if living, at 
a date fixed in the policies, and if not living, payable to his executors, 
administrators, or assigns. The policies contained no guaranty of any 
cash surrender-value befgre maturity. 

Before their maturity A. made an assignment for the benefit of his creditors of 
all his property except such as is by law exempt from attachment, 

Held, That the assignee was entitled to the proceeds of the policies paid at 
their maturity by the insuring company. 

Pub. Stat, R. L., cap. 209, § 4, clause 14, exempting from attachment property 

exempted ‘‘ by the policy of the law” applies only to property which 

some reason of public policy protects from attachment, and does not take 
out of an assignment like the one above described the assignor’s equit- 
abie interests or his assignable contingent interests. 


* Decision rendered, December 10, 1887, by Durfee, J. 
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LOWER COURT DECISIONS. 


EFFECTS OF INSOLVENCY IN A MUTUAL COMPANY. 
Cowt of Chancery of New Jersey. 


DOANE 
v8. 


MILVILLE MUT. MARINE & FIRE INS. CO.* 


A mutual fire and marine company had provided in its by-laws and circulars 
that the business of the two departments should be kept separate, with 
no other connection than a sharing in the expenses. 

Held, That where the scheme was fully known to all members at the time of 
joining, the funds of one department could not be made subject to the 
claims arising from losses in the other, although the charter might not 
have explicitly authorized such a separation. 

Where a mutual company is in serious financial embarrassment, whether the 
fact is understood by the officers or not, the latter have no right to surren- 
der a large part of the assets of the company by releasing a few members 
from further liability through a cancellation of their policies, though the 
cancellation was in accordance with the rules prescribed by the company. 

A judgment-creditor, in order to avail himself of the preference allowed in case 
of insolvency, must have secured his judgment before the court has taken 
control of the company through injunction or other preliminary pro- 
ceedings. 

When the loss occurs after the appointment of a receiver, it will not be 
allowed as a claim against the assets. It was the duty of the insured to 
have sought protection elsewhere. 


W. S. Cassetman, for Complainant and Receiver. 
D. J. Pancoast, S. H. Grey, and Porrer & Nixon, for Defendant. 


Birp, V. C. 
The defendant company is an insolvent corporation. On the 
twenty-first day of September, 1885, a bill was filed setting forth the 
inability of the company to pay its debts. An order to show cause 
why a receiver should not be appointed, together with an order re- 
straining the company from performing any duties whatsoever 
devolving upon it, was issued. Upon the return of the order, a 


* Decision rendered, December 28, 1887. 
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receiver was appointed and an injunction awarded; soon after, a 
reference to ascertain the true condition of the company, the nature 
and extent of its liabilities, and to report the extent of its obliga- 
tions, by way of marine losses, and also by way of losses by fire. 
The master having made his report, exceptions thereto have been 
presented. One important exception is in these words: “That the 
said master has certified that the losses that occurred under the 
mutual marine policies can only be collected from the assets of the 
mutual marine; that the amount of the different parties for losses 
that occurred under mutual fire-policies can only be collected from 
the assets of the mutual fire. Whereas, he ought to have certified 
that losses that occurred under mutual marine policies can be col- 
lected from the assets of the mutual marine and mutual fire, and 
that. the amounts due the parties for losses that occurred under 
mutual fire-pclicies can be collected from the assets of the mutual 
fire and mutual marine.” This presents the judgment of the master, 
as it appears by his report, and the objections thereto. The ques- 
tion raised is serious enough. Let us look at it. In so doing we 
must consider the charter, the by-laws, and the nature of the com- 
pany, and the conduct, both of it and of its members, for a long 
period of its existence. 

Its charter was obtained in the year 1859. Pamph. Laws 1859, 
p- 144. By this it was provided that the said corporation was in- 
corporated “for the purpose of insuring their respective vessels, 
buildings, household furniture, merchandise, and other property 
against luss or damage by sea or fire.” They were authorized to 
pass by-laws for the purpose of carrying into effect the object had 
in view by the charter. Section 8 of their by-laws provided that the 
company should keep the marine and fire accounts separate, and 
declared that the companies should be assessed to pay losses in 
their respective departments. and the expenses of the whole business 
should be charged to the different department, fire and marine, as 
equitably as possible. It seems that, during a very long period, if 
not during all their existence, they endeavored to preserve a distinc- 
tion between the marine and fire insurance. The proof shows that, 
at the very outset, circulars were issued, making known this distinc- 
tion, which circulars were distributed by their agents, containing 
this language: “Both fire and marine insurance effected; but no 
fire-notes can be assessed for a marine loss; nor a marine note for a 
fire-loss.” In addition to this by law and this circular, it appears 
that the agents of the company faithfully represented the resolution 
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of the company to every one who became members thereof, so that 
marine policy-holders understood that they were independent of the 
fire p licy-holders, and that the fire policy-holders understood that 
they were independent of the marine policy-holders. It is also in 
evidence that for a long period of time, if not during the entire 
existence of the company, the marine branch was much more 
profitable than the fire branch of the company; so much so, that 
while there was little or nothing in the treasury to the credit of the 
fire, there was nearly $40,000 to the credit of the marine; and it 
also appears that, at times, the former became indebted to the latter 
by the use of a portion of the money due to the latter, in order that 
the fire-department of the company might be maintained. 

The exceptants regard this attempt upon the part of the company 
to carry on two separate branches of business, under their charter, 
as void, —ultra vires; hence, as I have said, the question is a serious 
one. The view, however, which I take of it, relieves me from deter- 
mining, at this stage of the transaction, whether or not it was the 
intention of the legislature to permit the company to carry on two 
separate and distinct branches of business. They had the power to 
insure against risks by sea, and also the power to insure against risks 
by fire. Whether, by mutual arrangement and agreement, they 
could fulfill the object of their mission and keep within the law by 
only applying the profits of the marine-department to that depart- 
ment alone, and of the fire to the fire-department alone, I am not 
prepared to decide. But there is another view to be presented. 
I am clear that a corporation of this character may be estopped, by 
its resolutions and by its acts, as well as individuals. The corpora- 
tion at its inception declared that they would carry on the two 
departments separately, making no other connection between the 
two than that the expenses of the institution should be as equitably 
borne by each as possible. This intention was immediately made 
known by their by-laws and by their circulars and by their agents. 
It cannot, therefore, be said that any individual was misled by sup- 
posing that the entire premium-notes or assets of the company, 
whatever they might be, would be subject to the payment of his 
claims against the company. With his eyes opened, with this im- 
portant fact before him, he voluntarily became a member of this 
association. He thus obliged himself to accept these terms, and 
also obliged himself, to every other member of the company, that he 
would see to it that these terms were carried out. It was a mutual 
agreement between all concerned. This simple statement of facts 
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seems to warrant the conclusion that, after the existence of this 
company for over twenty years, during which entire period all per- 
sons becoming interested acknowledged the force of the by-law, 
consented thereto, and also to the circular and the action of the 
agents, it seems to be impossible that the court could declare the 
action of the company void, without, at the same time, doing great 
injustice. Each member had a right to take the other at his word; 
each had a right to confide in the integrity of the company, and in 
its power to proceed upon the basis indicated; and if each policy- 
holder made his investment and secured a benefit upon the principle 
involved, how can the court now say to him, “ You did an unlaw- 
ful thing, and the profits or benefits which you expected to derive 
therefrom you are not entitled to?” Or how can the court say to 
another class that “the action of the company being contrary to law, 
you are not only entitled to no profits or benefits, but you are under 
obligations to do that which you did not contract to do,”—which 
must, in this case, upon the one hand or the other, inevitably be the 
result, if the doctrine of estoppel be not applied. For there would 
be no complaint if it were not the fact that one of those branches 
has fallen far short of profit, while the other, for the time being at 
least, was very profitable. Therefore, let me again ask, how can the 
court say to those who are in the branch of the company which has 
been profitable, that “you are not only not entitled to any credit 
because of the protits which have been made to your department, 
according to the contract, but you must pay, to the amount of your 
‘ premium-note, that proportion of indebtedness which the other 
branch of the company has incurred?” In what department of the 
law has any such proposition found a foot-hold? It what depart- 
ment of equity has it ever been declared that where one individual 
solemnly contracts with another for the purpose of a particular 
thing. and they mutually advance money to its accomplishment, and 
irretrievably changes his legal relations, that he is not equally 
bound? It cannot be said that there is any fraud. There is no 
deception. It is admitted that every holder of a policy had the 
fullest information. Therefore it is most clear that the doctrine of 
estoppel must apply. If not in such case, it should be obliterated 
from our books as a muckery. Had this question arisen upon the 
first institution of the company, or its first publication of the by- 
law, there would have been far less difficulty in determining the 
rights of policy-holders. It may be that, under such circumstances, 
a court would feel itself obliged to say that the charter did not con- 
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template the separation of the two branches of business. Doubtless 
every one will admit that the argument presented by the exceptants 
to the effect that a single charter cannot be intended to create two 
corporations has great force. 

It appearing, therefore, that this exception should not prevail, the 
next important inquiry is whether the exception presented by the 
Woods is well taken or not. They were members of that company. 
Before the company was declared insolvent, they presented their 
policies, and, upon the payment of 24 per cent, secured a release 
from all liability by the cancellation of their policies. The master 
reported that, under the circumstances, this release or cancellation 
is not effectual, but that they are still liable for their full propor- 
tionate share of the losses and expenses incurred during the life of 
their policies, and which actually existed at the time of cancellation. 
This has been excepted to as erroneous; the insistment being that, 
as the company had the right to discharge them and cancel their 
policies, and as they accepted the terms which the company was 
willing to make, and paid the 2} per cent imvosed, they are free 
from all further liability. In this respect I think the master should 
be sustained. It may not have been thought, at the time of the 
cancellation of these policies, that the company was in serious 
financial embarrassment. But it would seem that of this fact there 
can be no doubt. There can be no doubt that insolvency was then 
staring the officers in the face. If this be so, what possible right 
had they to transfer a large proportion of the assets of the company 
without an adequate consideration? Ido not think it can be con- 
tended for a moment that such an act was justifiable; if several 
thousand dollars worth of assets could have been thus surrendered, 
all of the assets of the company could have been so surrendered 
likewise. A matter so plain, it seems to me, need only to be stated 
in order to show the substantial rights of the creditors of the com- 
pany to their claim against the persons whose policies were thus 
canceled. I conclude, therefore, that they must account and answer 
for the full amount for which they were liable under the charter and 
by-laws at the time of the cancellation of their policies, giving them 
credit for the amount already paid: Insurance Co. vs. Kinnier’s 
Adm’x, 28 Grat., 88; Sands vs. Hill, 42 Barb., 651; Sterling vs. 
Insurance Co., 32 Pa. St., 75; Com. vs. Insurance Co., 112 Mass., 
116; Cumings vs. Sawyer, 117 Mass., 30; Smith vs. Insurance Co., 
3 Hill, 508; Insurance Co. vs. Boeckler, 19 Mo., 1385; Hyde vs. 
Lynde, 4 N. Y., 387; Nathan vs. Whitlock, 9 Paige, 151; Burke vs. 
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Smith, 16 Wall, 395; Insurance Co. vs. Stewart, 10 Va., 387; Insur- 
ance Co. vs. Van Winkle, 12 N. J. Eq., 333; Miller vs. Fire Ass’n, 42 
N. J. Eq., 459, 7 Atl. Rep., 895. The foregoing, I think, presents 
the discussion so far as it has been opened before me with respect 
to the assets of the company, and the liability of the different mem- 
bers thereof. 

The next question is as to the distribution of the assets between 
judgment and general creditors. The master has reported that the 
assets of the company are all equitable assets, and being such, must 
be distributed equitably; and as a consequence of that fact, judg- 
ment creditors have no preference. The eightieth section of the act 
respecting corporations provides “that in the payment of creditors, 
and in the distribution of the funds of any such company, the 
creditors shall be paid proportionately to the amount of their re- 
spective debts, excepting mortgage and judgment creditors when 
the judgment has not been by confession for the purpose of pre- 
ferring creditors.” I do not think words can be so placed as to 
make language any plainer. The language is not that the creditors 
should be paid equally, if the assets of the company are equitable 
assets; nor that the judgment creditors shall have preference out of 
the legal assets of the company. Nothing is said upon the ques- 
tion, one way or the other. It simply declares how they shall be 
paid,—that “in payment of the creditors and in distribution of the 
funds of any such company.” Manifestly, the officer who is wind- 
ing up such company has nothing to deal with, under the statute, 
upon this point, but funds,—the proceeds of sales of real and per- 
sonal estate, or the proceeds of any other assets converted into 
funds. He is supposed to have converted everything into money,— 
into funds; and these funds he is directed by the statute to make 
distribution of proportionately among the creditors, except to mort- 
gage and judgment creditors. The exception on this ground is well 
taken. 

Although the exceptions to the master’s report have not raised the 
question directly, and although the argument of counsel did not pre- 
sent it specifically, yet the conclusion which I have expressed, lastly, 
and the facts presented in the testimony and in the master’s report, 
and fully suggested by the argument of counsel, render it necessary 
that it should be determined at what point a creditor shall cease to 
acquire any benefit from his diligence in obtaining a judgment. It 
cannot be that a judgment recovered at any time before distribution 
of the funds, comes within the statute, and is to be paid in full, in 
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preference to general creditors. A limit must, therefore, have been 
intended by the legislature. At what point of time is that limit? 
Is it at the time of the appointment of the receiver, or of the issuing 
of the injunction, or of an order to show cause why an injunction 
should not issue and a receiver be appointed, with a restraining 
clause, forbidding the company from collecting any moneys or pay- 
ing or discharging any debts, or transacting any business what- 
soever, or the filing of the bill? It seems to me that the true spirit 
and intent of the act is to limit the period at which a judgment 
may be recovered, and the creditor secure the benefit of the priority 
contemplated by the statute, to whenever the court, according to the 
directions of the statute, wholly or partially takes control of the 
company, and of its assets, either by injunction or other preliminary 
order, thereby depriving the company of all power to act in the 
premises, except under the directions and by the consent of the 
court itself. When the court takes either of these steps, the hands 
of all parties, the company and its agents and creditors, including 
judgment and execution creditors, are all alike stayed. No one of 
them can proceed with any effect towards the payment of a debt or 
enforcing a judgment by execution or otherwise. It is true, the 
creditor may obtain his judgment, and thereby certify his claim; 
but he cannot seize upon the assets of the company, nor can the 
company discharge the judgment by paying. Therefore, at and 
after the juncture of filing the bill and issuing a restraining order or 
injunction, it would seem that no proceedings could be made effect- 
ual by a suitor against the company or its assets; both being in the 
custody of the law. This very wise and salutary principle is univer- 
sally recognized. 

In this same connection, another question was presented by the 
concurrence of events; a judgment having been entered upon the 
day that the bill of complaint was tiled and the restraining order 
issued. On which side of the line does the judgment creditor, in 
such case, stand? If the court undertakes to classify him with 
judgmént creditors, upon what principle shall it be done? I can 
discover no principle which secures to him any priority over general 
creditors. As the law in such cases knows no parts of days, a judg- 
ment entered on the day of obtaining the restraining order would be 
excluded. As already intimated, the court by its order forbids the 
defendant company from paying. This being lawful, I do not see 
by what method the judgment creditor could compel payment by 
execution; and, since he cannot do this, I cannot see how he could 
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acquire a preference. In other words, when the court steps in and 
takes possession, all opportunity for any one obtaining an advantage 
by his diligence ceases: Johnson vs. Pennington, 15 N. J. Law, 188; 
Thomas vs. Desanges, 2 Barn & Ald., 586; Rex vs. Warwick, 1 El. & BL, 
816. As the case stands this principle governs. A loss accrued 
after the appointment of a receiver. The policy-holder insists that 
he is entitled to share in the distribution of the assets of the com- 
pany. Against his claim the master has reported; to this there is 
an exception. So far as this question has been considered by the 
courts, the master is right. 

When a company of this character becomes insolvent, and passes 
into the hands of a receiver, it ceases to be for all purposes except 
that declared by the statute,—the winding up of its affairs accord- 
ing to the directions of the statute permitting its existence, under 
which it was created, and subject to which it necessarily always is. 
Every person becoming a member of such company is subjected to 
all the provisions, conditions, or limitatious of the statute. He has 
no reason to complain, because they are part of the bargain. Not- 
withstanding the apparent hardship in which such policy-holder 
finds himself, it is less troublesome to the cautious and less obnox- 
ious to reason than at first appears. He had it in his power to pro- 
vide against the contingency which involved him in the loss he sus- 
tained, and which he now seeks to’ recover of this company. He 
could have secured other insurance, and, by the insolvency of this 
company, was warned so to do if he expected relief from such dis- 
aster: Mayor vs. Attorney-Gen., 32 N. J. Eq., 815; Dean’s Appeal, 
98 Pa. St., 101; Com. vs. Insurance Co., 119 Mass., 45. 

I will advise a decree in accordance with these views. The pre- 
vailing party is entitled to costs. 





